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of 


carlier than usual at the last term 


Tue Court Brrors adjourned 


x8 


into July that 


severn] years past their sitting 


been continued so fai 


| 


Yor 


have 


the term is often called the Jaly term. | 


This year they heard no cases after the 
first of July. 
only because there were no more crses 
ready for « hearing. If there had been, 
they would, no doubt, have sat on for 
many days, patiently enduring the 
heat, and would have given to the ar- 
euments all the thought that if 1s pos- 
sible for a man to exercise when the 
We suspect 


+ 


rv) 


thermometer is at umety 
it was because of the intense heat tuat 
ne more cases were ready ior argument. 


that 
selves nor the court can do justice to 


Counsel feel veither they them- 
the parties in a difficult cause prepared 
SO @X- 
To deed, 


on the last day of the session a motion 


and heard in weather that is 


hausting to mind and body 
by 
ity for work is unlimited, to postpone a 


was made a conusel whose capac- 


cause for the reason that he had been 
that 
he nor the court would be able to 
to the 
weather 


neither 
lo 


ier 


unable to prepare it, and 


pias tice argument in such e 
The indeed, 


vating court, 


heroically declared, fanning themsel 


< 
e 


2) 


They adjourned then 





Hh 


the while, that the reason 


lunguidly 


wae Insufficicnt, and that if counsel for 


the respondent insisted the argnment 


bat the connsel ander 


must procee | : 


Stood the rent 


. ° 
tue Court 


ost " el : ’ } ’ ’ 
anc JUCICI IS! witle ne did 


’ 
ai 


not agree bo : nt he would 


ponenm 


wake wo motion dismiss: and the 


Ws Nor inoved 


v 
& 


cases should be 
in weuther that 


Tt is not right that 


et 
| a 


heard in the last reso 


strongest 


unfits the 
’ 


‘ 


men, both jadges 
using their mental 
powers to fhe titimost 
that 


thoroughly argued 


and counsel, irom 


it is iinpossible 


of 


grave qitestions law can be 


wv fully considered 


‘ut a time of year when both mind and 


body are debilitated, when judges and 


it yr 


counse! are lmpiticnt rest and re 
lief, the 
country, and when libracies are intol 


when them families are in 


— 


erable in the day time and both intol 
the short and 
It is imperative that 


a change should be made in the terms 


erable and imucecessible in 


stifline evening 


of the Court of Errors 


be glad if some change 


We would 
iF tine 


could De Made in 


fines for issting 


1" 


Cne New Jersey I 


UAW 


JournaL, but our 


editorial dignity will not allow us to im 
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agine that the publication of it might 


be suspended for the Summer months 


without causing serious disturbance in 
the course of nature. We 
however, that the effect of 
weather upon our work will not have 


feel 


the hot 


the same grave consequences as the ef- 


fect of the heat upon a decision of the 


Court of Last Resort. 
Tue practice of winding up national 

No 

for the purpose of declaring 

Ti ler of 


Currency, on being satisfied that the 


suit begun 


banks is peculiar. 
the bank 


insolvent Comptre the 


‘Set 
resusea 


bank is insolvent or that it has 
to pay its notes on demand, of his ow! 
motion, appoints a receiver, and there 
upon, without suit, the receiver and a! 
the affairs of the bank become su! jee! 
to the control of the United States 
District Court. In the « 
First National Bank of Newark, a 


ceiver was appointed by the Comptrol 


‘ase Of tiv 


re 


ler of the Currency on the 14th of June 
the 


last. and afterward, when recelvel 


thought it best to sell the building of | 


the bank, his counse! made »pplication 
to Judge Nixon on July Tth for an o1 
at 


vate sale, and the Judge directed that 


der to sell the bank publie or pri 


such an order should be issued upon 
filing a petition by the receiver setting 
forth his appointment and the reasons 
The 
that 


orde 


the 


why the sale was desired 


issued contained a provision 
property when put up at pubhe sal 
might be withdrawn if the highest bid 
should not be satisfactory to the re 
ceiver. 

a recelver 18 
Lie 
350, 


The acts under which 


appointed are Section 5,254 of the 
vised Statutes a the 
1876. The order fo 


der Section 5,234, which provides that 


na act of June 


IS ae ub 


‘ | 
iit 


the recelver shall have powel to sell 


sure, 
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|the property of the bank under an or 
District Court 


| dea of the 


We hb 


questions put to 


of the 


eandidates for admis 


uve before us a copy 


;sion to the bar in England, and also a 
copy of the questions used at the Law 
the degree of 
They 


SUCCESS 


Tripos examination for 


| LL. B. in Cambridge University 


would be puzzling to some 


fni candidates tor an attorney's or even 


Hors license 11 New Jersey 


COUDSE 
deal with legal prmeiples and 
lefinitions and practice alone 
find among them the 

to answer by rote but 
it hard to 
.° What is nu 


strange that yer 


Aust found 
ntethyence 


Li IS 


his question should be asked 


hi 


students should be allowed 


vive Blackstone's 
answer. The Cambridge 


occupies several days 


to the following 


ol 


Propei ly; Knelish Criminal 


relate 


sh 


questions 


= 
ts: Kneh 


Law Real and 


Liaw 


dence; 


Problems and Essays ; Jurispra 
Roman Law: International Law 
ind the Orig and History of the Eng 
Courts A stu 
dent who has taken the degree of LL 
B 


out of five of the examinations for the 


of Common Law. 


| lis! 


it Cambridge is excused from three 


| bar in London. 
Phe kind of study required to pass 
exniminations like these is infinitely bet 


ter caleulated to make cultivated and 


thoughtful lawyers than the practical 


outine work which oni 


students are 
fanght to suppose is all that is required 


in Jackson County, 


Michigan, wi undertook to obtain a 


monopoly of all the business of exam 


‘ining titles m that county by making 
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abstracts of all the deeds and mort- 
gages in the register’s office and carry 
ing them to their own office, onght at 
least to be commended for unusual en 
terprise in that kind of business as 


for 


insisting 


unparalelled assur 


that 


well as their 


anee in the register 


should allow his books to be copied for | 


either 


mr 
| re 
rif 


4 
‘ 


that 


not knowing whia 


reoister, 


pu rpe se. 


wre intended or 


over-awed by the boldness of 
quest, alowed them to pata table in 


» on making copies 


his office and to gx 
and abstracts froia the reeords for sev 


At it 


apon 


he 


tirat 


last, however, 


the 


this abstraet of the reeords might 


eral months. 


1° nate 
reoisve! 


ean to dawn 


1 t } *- 
sen the value of another set of abs 


iS inthe 


in wlhieb he himself w 


result, no doubt, of meany 


t he f 


in examining titles, and 


nse of his office for the purpose 


had in view. Therenpon they ap 
for a writ 
forth 


reeore Is 


to the Supreme Court 
her 
of 


mandamns. They set in ¢ 
the 


one hundred books of dee 


‘ 


petition that 


’ 4 ! 
COMSISTEa 


is and sixty 


books of mortgages: that they intend- 


wet. whieh 


lve 


ed to make # complete abst 


ye 
I 


would be of great benefit to thems 


and fo the public, and that 


be one of great 


taking would 


whieh eould not be done in due tine 


the 


claimed the melt tk 


without aid of elerks, and fi 


‘ 
4} ‘ 

Wr themselves and 

ab 


ind | 


their clerks to inspect and copy o1 


files 


stract all the publie records, 
papers. 
their gigantic enterprise fo an aofime}ly 
viit of 


reported 


end by refusing to grant tli 
mandamus. The deeision is 


Webber v 


The Court 


in Townley, 11 Cent. Law 
held that 


Journal 6. thev 


had no right, either at common law or 
by statute, to demand inspection of the’ 
publie reeords for the purpose they had 


in mind. “The right of inspection,” 


labor, | 


icy 


The Court, however, bronght | 
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ithey said, “is not given indiserimi- 
nately to each and all who may, from 
|euriosity or otherwise, desire the same, 
i but is limited to those who have some 
What this interest is 
are not now ealled upon to deter- 
Bnt the velators in this ease 
have shown no interest. They do not 


‘ask for inspection beeanse of any inter- 


interest therein. 
| W 


}mine 


‘est in lands which they or their clients 
have or are likely to have by purehase 


or otherwise. The purpose is not a 


|publie purpose, for they do not pro- 
pose to publish them for the benefit of 
the publie, and it is doubtfal whether 
such publication wonld be justified. 
The right is claimed merely for their 
own private gain in furnishing infor. 
mation to others for « compensation.” 
The court then considered the ineon 
'veniences which would follow from an 
unlimited right to make copies of the 
ipublie reeords, and refused the writ 
with costs 

vy. /uvenal is a eurious title 


Moore 


t a ease, 


;} tO? 


tween an Lrish and a Roman poet, but 


nd the contest was not be- 
between an attorney and his client. 
|The case was decided in the Supreme 
/Court of Pennsylvania, and may prove 
useful to some attorney in New Jer- 
isey. Sterrett, J., delivered the opin- 
ion An abstract of the opinion in 11 
‘Central Law Journal 17, is as follows: 

iL. i 


at-law for breach of professional duty 


an action against an attorney- 


in neglecting to begin preceedings to 
a claim until after it was barred 
in the 
on 


| collect 
i by 


labsence 


statute of limitations, 
ot 


|the part of the attorney, the plea of 


the 
fraud or econeealment 
f a% . ‘ 

the bar of the statute is a good de- 
fense. Che statute begins to run 


from the time of the breach of profes- 


a) 


— 


sional duty, not from the time when 
of special consequential 





knowledge 
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damage is brought liome to the chent.; roads of Essex County, it may save 
3. The retention of the attorney by the| them some pocket money to have at 
ehent after is violation of his implied | hand a reference to the reeent English 
eontrnet, does not suspend ihe running | ease of Williams v. Ellis, 5 Q. B. Div 
of the statnte (175, in which it was held that a bieyel« 
was not 2 carriage lieble to toll, within 

Ix Cohen v. Teller, Penna. Sup. Ct.,| the meaning of a turnpike aet whieh 
May. 1880, Paxson, J., the question | imposed » toll of 6d. for every horse. 
arose whether the eourt below had | ete., drawing any coneh, ebariot, berlin. 


erred m admitting a press copy of a} landan, phaecton, ete., and a toll of 5s 





levter in evidence for the purpose of|for every carriage ef whatever deserip 
4 


enabling the jury to make a compari- | tion whieh shonld be drawn or im 


son of handwnting. It was held that | pelled by steam or any other ageney 


|than that. of horses or beasts. A ‘ten 


that there was error. The letter-press 
eopies of defendants letters were not|riage” in the second elause musi be 
competent evidener to ea-tabhsh an lejusden generis, the eourt said with 
standard. When a writing is intro-|*earriage’ in the first. Otherwise the 
duced as a standard to enable a jnry|bieyele would be subject to a toll of 
to make a comparison of handwriting. | five shillings, wiueh would have been 
the standard itself mnst not be open] destructive of the sport of ‘bieyeling. 
fo dispute. It must either be admit-| Perhaps this reason may not aptly to 


ted to be gennine or established in the] the eonstruetion of onr statute. The 
| 


eause. To anthorize the admission re hee bieyleist being forewarned may 


a writing offered as a test or standard,| examine it and judge for himsell 
nothing short of proof by a person who | 

saw the party write the paper, or of an | OF THE FRAME AND METHOD OF 
admission by the party of its genuine- | REPORTS 

ness, or evidence of equal authority, is cenneeeecmenenare 

sufficient: Baker v. Haines, 6 Whart. It is believed that proper reflection 
284; Depue v. Place, 7 Barr. 428;| upon the true ends to | ittained, in 
Travis v. Brown. 7 Wright 9. Here| printing the reports of the superiol 
there was merely a copy—-a press copy, | Courts, will establish that their publi 
it is trne—of the nature of a fae-simile,|eation should jnsily have in view two 


but not necessarily exact, as the spread-| purposes which eannot be separate: 





ing of the ink in such copies often| but which are essentially different. 
obliterates the fine lines of 2 hand- }. The reports are intended to pnb 
writing, thongh substantiaily preserv-| lish officially in x permanent form the 
ing its original form. If is manifest} reasons which sway the courts in thei 
sueh copies would be an unsafe stand-| action npon the several eases before 
ard. I know of no authonity for their | them 
mm 


introduetion, and, apon prineiple, they 2 


are madmissibic. |means of edueation to the profession. 


he reports should also be a 


a | whose members furnish the market. fon 

Ir there are members of the Bar| their sale 
who propose to spend any part of the it is evident that the second pu 
4 


vacation in guiding the rapid bieyele| pose mentioned is seareely of jess im 


along the turnpikes, beyond the free} portance than the first. Sture decisis 
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is necessary to the aniform administra 
tion of justice, and the decisions of the 
courts to be known must be printed ; 
Bai 
must | 


Oi 


but an intelligent, well-edueated 


from whose ranks the courts 0 


reernited, is equally a necessity 


viously. one of the ehief means 


technical Jegal edueation is the study 


of well reported eases. The study of 


abstract legal it 


paee) 


principles is importar 


bunt will not of itself make n 


ped, practically skilled Jawye: H 


must add to his fund of legal 
| 


theories and principles, the practical | 


knowledge gained by the application of 
to ol 


he ready foi 


them the faets partienlar cases, 


before ean be forensic 


strife and snecess 
write! 


an 


In the judgment of the 


important case cannot be well reported 


unless it presents : 


Ist. A proper abstract of she facts 


essential to its decision, if it turn upon 
a question of fact; or, if a question of 
full an 


") 
o tt 


} aeeur 
ther 


law only be involved 
ate statement of the pleadings or 


essential matter 


2d. A snmmary of the arguments of | 


counsel, with citation of authorities 


3d. The opinion of the conr 
4th. A correct syllabus of the dees. 
jon, carefully exelading thei 


expression of opinion wh 


dictum. 
The foregoing summary of the frane 


of » report is reached, not upon re- 


flection only, but by an examination of 


the earher and more eelebrated 


English reports whieh seem to 


} 
') 


earried out, im en eminent deere: 
of the purposes abore mentioned 
the propel objects ot Lrveport Inder 
the of 


ease referred to 


the rey 


attention 
seems 1 


thie 


the more miporta 


chiefly given t second purpose 


4 
bik. 


A glanee at the reports of Coke, 


TERSEY 


well equip- | 
re 


mAXIMS, | 


LA \" 9OY 


JOURNAT,, 


“Re 


of Saunders, or as the leading 


lfrom thew exeellence cited as 


enses from many reports embodied in 


| 
| pe TTS, 
| 
| 
j 


ithe celebrated eolleetion of Mr. Smith. 


will 


prove the eorreetness of the state 


-| ment 


of | 


Notwit of 
| 

jhas been stated, sustained as it is both 
by 


Oj 


bstaunding the foree what 


reason and example, the tendency 


State at 


to sink their seeond purpose 


modern reports, in this 
least, 18 
ind use above mentioned altogether 
in the first. 

It is understood upon good authorits 
ithat thisis done chiefly through thi 
dis 


enanee the printing of 2 snimary 


\infinenee of our courts. whieh 


| count 
}of the faets and pleadings, and of the 
| briefs of counsel, for the reasons that 
I th. y prefer to snmmarize the cases in 
their opmnions and that the arguments 
of counsel are generally unworthy o! 
publication. 


The 


lenee, that 


writer submits, with dae defer 
thre by 


the courts ean be of foree only where 


reasons thus given 


‘the reports have the single purpose of 
publishing officially in permanent form 
the opinions of the eourts ; they cannot 


apply af the seeond but eqnally im 


portant purpose of the reports is as 


stated, to farnish a means ot 


we have 
ecduention to the profession 


\ 
ii?) 


is entitled to 
of a 


the profession 


eourt 


+}y 
4 


he eonelusion 


OpipIONn OF 


} 


; PORYM et as } emg 


learned mene of ns 


in the abstract is o1 


Sach opmion does not rise 


iomity of a deetsion, lhowever 


in stinetiy apphed te the 


whether of law or faet. con 


yyy = eee ame 
Lie Wilber UPEeS 


questions, as the human 


stitmted, as rule, eannot 


mid fully stated by the 


pinion Phere noon 


tuitive, ineradicable principle in the 





“AW 


mind which compels it, when it has | 


once reached a conelnsion drawn from | 


amass of facts, or from closely bal- 


aneed if not conflicting principles, to 


seleetine from 


fortify its position, by 
the general mass and presenting only 


those items, theories or principles 


which seem to sustain its own reason- 


keep 


ing, and so far as practieable to 
‘ 


out of view all things which might in 


argument 
1 


anv wise weaken the pre- 


sented. The principle is stated, not as 


worthy of eritieisia, but simply as ex- 
isting and clearly apparent. 
in its opin- 


the 


ts own 


The tendeney of a court 


ion. therefore, is so to marshal 


facts and the law as to sustain 1 


If this 


as it obviously is, it is practically im 


conelusion. position be true, 


possible in many eases for the court 


and fully to 


in its opinion precisely 


summarize either the facts or the issnes 


for the reason that Ww 


of law of 2 ease 


shout in its task | 


is limited and hedged 
by the 
The opinion of the 


principle above mentioned. 


court, therefore, 
does not primarily nor generally, per 
of 


but such faets and snch portions of the 


haps, present a summary the case, 
pleadings or other legal issues as ean 
be properly blended with its own 

The 


opinion is not to make an 


soning primary object of thi 


ot 


i 


abstract 


he case. but to diselose the reasoning 


of the court in a connected and coher 


ent form 


Again, the change from the ancient 


pian of he oy Ge the 


Stiumarizing t 


‘ ry} 
ii Opi 


funnel waame theret 
tive 


change in the 


it port 


Won of eourt, as neatorniy 


length 


rendered Thess Lie 


Pre; 


ot the 


length by the insertion therein 


statement of the ease, so that the ten 


the cureetion 


deney of the courts is i: 


of essay writing Frou this tendency 


arises a source of grave danger to pre- 
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jopmions general 


| reporter, 


Stated a 


land 


ian 
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the 
stroug temptation fo insert in long 


eise jndicial administration, in 


reflections or what 


seem (though erroneously) at the time 
to be quite analoguons examples, which 
obiter dicta may be in the future them 

start 


foree of decisions never contemplated 


selves ing points or the moving 


by the court in- whose opinion they 


first apperred, 
i 
of the issues of 


A careful 


h inary 
fact and law in each case made by the 


of 


wonld nat 


nd printed at the head 


the opinion, it wonld seem, 


urally tend to shorten the opinions of 


the conrts, render them more precise 


1 . j 43 : : 
and enable the profession more easily 


|to ascertain whieh part of the opimion 


cyt and 


Such 


deeision the eourt, 


whieh part was obdter deta. 


iseparation of the snmmary of the case 


of the opinion, wonld also aid the 


edneation of the Bar by permittmg its 


members to renson for themselves upon 


the case presented by the record, with 


out being obliged to separate the opin 


ion of the eourt into disjecta mnembra 


order to know what the real issnes 


are. If it be urged that the method of 


printing «a sammary of the ease outside 


of the opinion, formerly followed and 
now snggested for uniform re-adoption, 
will oftentimes involve a double state 
f the is that it 


would seem that the nnportant TeASsons 


ment ense, the reply 


eiven for its adoption would entirely 


outweigh any argument as to its incon 


venience roits eost. 


Che reason given for not printing ¢ 
Saoadoary r beoef of the wreonments of 


eonnsel, namely, that “are 


ol 
; 


unworthy of pubheation, it 1s 


they gener 


ally, m point ability and learning, 
subimit 
eqnally untenable with the rea- 
the 


The position, 


ted Mm 


son for omitting a summary of 


eases above disenssed., 


indeed, is based upon the theory which 
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iilready attempted to | 
that the sole 
purpose of the reports is to record the | 
The 


ing upon it must lead to this conelu- 


the writer has 
show is a mistaken one, 


opinions of the courts: reason- 


sion. The “arguments are unworthy 
of publication,” bat unworthy in whos 
judgment? Of course in the judgement 


of 
their publication 


which disconntenance 
But the 


of leading counsel, even if they 


the courts 
nreuments 
seen 
weak and inconsequential fo a learned 


to 


cases and reasonings upon them, may 


court accustomed the analysis ol 


be quite im:portant to the members of | 


suggesting trains of 


of | 


the Bar, both in 
inquiry and im furnishing models 
forensic skill. Much that seems in the | 
cold and serene atmosphere of a supe- 

rior court florid and disjointed, may in | 
the every-day contests of the Bar 


| It 


of practical historically 
true that in general celebrated judges 


force is 


have not been cclebrated advocates, 


for the method of thonght and speech 
and the constitution of mipd necessary 
to eminence in the one calling exclude 


success in the other. The arguments 


and citations of authorities upon the 


losing side also may be quite as useful | 


latter 


to the Bar as those upon the other 


side, for many important cases are so 
that a 


change of facts might render snecess- 


evenly balanced very 


ful the argument which once failed 


menns of 


Again, it is an important 


edueation to the Bar to know the man 


ner in which experienced counsel .ap- 


proach and handle a ease. It lins been 


well said that no one ever lenrmed to 


speak or write « language forcibly and 


with elegance by merely studying 


grammer, logic and rhetoric. Apart 


from a nataral eift of composition and 
o 


expression he must have Jus mind 


ao 


moulded by the methods of the 


“What is 


be | 


rreat | 
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at 


aS it speaker or 


masters of language before he ean 
to 


writer. 


tain high rank 


The writer supposes that the 
acquirement of forensic force and cle- 
gance must be subject to the same rule. 


Further, the exelausion of the argu- 


ments of connsel from the reports 


tends directly to promote the very vice 


exclusion 
if 
to 


given asa reason for such 


written, written,” und 


is 


ty 


counsel knew that their briefs were 


ippear ith the reports they would neat 
bestow more care and labor upon 
W hit 


there for counsel to expend lubor Upon 


he kx: 


lly 


ia 


their preparation. reason Is 


a brief which ows 18 to be Jaid 


haside with the argument of the cause ’ 


urged that the very 
the 


of which the courts complaim, 1s caused 


We | } 


it may be 
baldness and feebleness of briefs, 
the custom of late years to exclude 
How 


counsel 


them from the books of reports. 
of 


liw in t 


often have the arguments 


he tnee of 


, ‘The 


of ante 


fixed or changed the 


at thie 


4 


the COULts 


opposition 
argument of Erskine im the case 


Dean of St Asaph 


aside and overruled by the 


though waived 
court of the 
Kine’s Beneh, changed the law of Hug 
Libel, 
the HALPSe of nearly i eentary 
upon State Constitu 


and the ar@umenutof Webster in 


land upon the subject of ancl 


is 
written nil our 
tious ; 
fire tire 


Gibbous v. Oeden established 


itv aud unity of the commerce of 
The 


it importance m this 


MIO, 


yantry writer bas in mund 


this « 
' 4 i 
One SUDzJEC OF Ore 


State, upon whieh if is beheved the 


position of the eourts cannot be sus 
tuined agamst the solid assaniis of the 
Bar, will 


legislation, if not otherwise. 


»} ' } : ' é 
but eventually be changed by 


li was intended when this article was 


s 


lew. 1 inl reference { 
beowh., CO SHOW, DY Speci reference to 


our own reports, some of their defects 


tested by the positions hereim taken, 


ils 
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vv 
but more space than was anticipated | 
has been occupied already, and there- 
fore this is omitted 


‘Se 
i 


In conclusion the writer rr ctinkly 


putation of the 
Dar of New Jersey is to be mamtained, 


urges that if the high re 


its esprit TAD corps is to be preserved 


and forensic disputation here is tu bave 


stat 


any other object than the bak 


of authori- 


ment of points and citation 


ties for the purpose of meking money, | 


the suggestions herein made are worthy 
mm 


of careful consideration. R 





CRIMINAL LAW AND INSANITY 


The foundation principie of Ci 
s that the 


which the law prohibits 


Law 1 intent to 


is 


clement in crime ** Non est re 


mens sit rea 


In the case of civil aets, like con 


1 
Lis, 


tracts or wi the law makes an infer 


mee from th f the act its 
if thi 
wet Is 

But 


sane t 


Nuc 


act is sane, the intent baek of 
cousidered 


L 


he act may xppexr 


tlso 


une 
in Criminal 
inference, and ree 


the Ms2niby 


fuses 
ontside th 


if 


ic pee ub 1st: in 
eimson, 1 C. and Kir. 129” 


Let US look a 


ince 


C thie 


sanity in relation to crime 


(#.) The “Voluntary” notic 
judiges have thonght that if 
is 


volunt iry it wi 
Lbve 


ii 
relivious delusion 
’ 


killed bis ¢hal 


his behef in the Divi 


lather 


promise, shows how 
tion is 
(h.) The ‘Desio: 


have thought tit it 


5 


stipe 


relve 


| thrown 


1 
times Ciuar 


| 1843 ; note (a) to Reg 
iC 


follows 


must 


| respousible 


| land 


iknow what fe 


JOULNATL 


LAW 


well kept, could be the work of an in- 
This, because of the false 
“over 

This 


reason’) 1s not so 


sane mind 
must be 
insanity. 


“reason 


notion that 


in of 


CaSCS 


mistake (“loss of 


now. It is now well known 


COMDION 


1 
i 


that great intellectual ability and acute- 


ness are by no means incompatible with 


4 


monomania ,m fact these are some 


ser 
eV 


eristic features of the dis 
ie functions showing an abnor 


of the 


order, t! 


mal degree of energy, because 
insanity 

(«.) The opinion of the fifteen judges 
(House of Lords, June 
1 


1 paraphrase it as 


ot 


BK: oly 7 
uC IAN 


_v. Higeinson, 


a he) 


ind Kir. 131*) 


5 i J ° 
MauLe Fo. Net THAD A MeOHONLEILEdEC 
ansoundness 


Tor 
acl 


Dle ¢ 


i ! 
- } — 
hive itd «ST its 


made him meapi t knowing reght 


| trom WTORG, Ot he would be criminally 


The other judges, with 


pea ee 
XD ikithiid 


as moutipiece. held that a mon 


Wit responsible if he knew he 


an 


neting contrary to the law of the 


Every man is presumed to be 


Suue Insanity 


must be proved. There 


must be sach defect of reason from 


disease of the uiuod, us that he did not 
that 


was doing wrong, 


Was GOolng, Or else 


he did not kuow 
successful 


t 1 


ve & 
| 


this right und wrong 


Ly 
thi vecused. S 


most 
tO State it 


.» 
With reicrence to fe “wct 


in ques 
isnal Course 1s correct where 
ry to find whetber he 

that be 


us Wrong ; that 


Lé KNOW 
wit 
xccording to the 
particular case 
f this opin 
tests ; the 


test, the 


» three 
reghe none 


land test 


‘OPO ‘J 


unl the right and 
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wrong test as to the act in question. 

Taking them severally, what shall 
we think of them ? 

1. Ability to know right and wrong. 
I take this to mean ability to know the 
general opinion of the community as to 
acts in general, the ability to under- 
stand that the community thinks that 
this ought, and that ought not to be 
In words to know that 
there are distinctions among 
men. This test is wrong. The ques- 
tion being as to this act, we me sent 
into space to inquire the prisoner’s 


done. other 


moral 


capacity of judgment as to other acts. 
It might as well be asked what was his 
theory of the universe. 

2. Knowledge of the law of the land. 
It is doubtful whether the judges meant 
this to stand as a fest. Perhaps all 
they meant was, that if the prisoner 
had this knowledge of the law as to his 
act, then he was not so insane as to 
that if had 


must be made. 


escape punishment ; he 
not, further inquiry 
Among other objections, there is the 
obvious one, that “ignorance is no ex- 
cuse.” 

3. Ability to know the right and 
wrong of the act. Disregarding verbal 
ambiguities and the question whether, 
as from some words we might suppose, 
proof is required “of knowing” and not 
merely of “ability to know,” I under- 
stand the rule, as laid down, to be this : 
“Juries may arrive at a man’s moral 
judgment upon the act, at the time of 
it, from his moral judgment in general 
at some antecedent time. If the man 
had a moral jadgment at the time of 
the act, upon the act, whether the 
jury so finds it by inference from the 
past, or by direct evidence as to what it 
was, then he is responsible.” 


Now that appears to be true and yet 

In the first place the 

attention is directed by the test to 
30 


it is fallacious. 
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relations to other 
where insanity 1s 
suggested the inquiry should be low 


the act and its real 
things. Whereas 
was the actor, in bis own mind, related 
to the act? Nor is this mere word 
Take «a case: A. kills his 


five year old child by burying 


criticism. 
him 
alive under the ground. The question 
of insanity being stirred, what we want 
to get at is, the mental Listory of A. 
led that act. Not his 


power of forming an opinion about “a 


which up to 
father killing his child,” nor even as to 
“his doing it’ in the way, time, place, 
and manner in which it was done. But 
what ideas dominated him; were they 
such as we call criminal, or such as we 
should call insane ? 
to be that he 
of God to do it? 


had 


Suppose the fact 
had believed in a com- 
That 


aweted ? 


mand under 
that How 
would that necessarily interfere with 


delusion hie 
his moral perceptious as to murder, or 
even as to his killing his child, so long 
ws the Divine clement, the insane de- 
lusion, did not enter into or find ex- 
pression in his opinions? His moral 
perceptions in general and in partieu- 
lar, might be perfectly undisturbed ; 
and yet itis plain that the man is mad. 
The target, then, set up for us, is pre- 
cisely the one at which we should not 
The judgments of the 
man are beside the question; so long 


alm. moral 


as the idea, sane or insane, does not 
emerge as the one which determined 
the state of mind as to the act done. 
We 


hibit of reasoning or moral questions. 


want the who/e mind, not an ea- 

In the second place it is fallacious 
to make a test of ability to know, for 
there are other insanities than those 
of “reason,” there are other “defects” 
than of the “intellect.” The 
survivals of old phrases are not mere 


those 


verbal anachronisms, but they perpetu- 
ate serious errors. And with lawyers 
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and judges, where words are tiings, 


this is only too true. It has already 
been noticed (under 4.) how the phrase 
“loss of reason” led to a mistake in ref- 
ibility in 


We 


instance of the loose, conumon opinion 


erence to the insane mind's 


contrivance and cunnine. see an 
of insanity in the phrase “he’s perfectly 
old 
phrase, “defect of reason” as the ulti-| 


As if 


rational.” And now we have an 
mate standard of legal insanity 
reason were the whole of mind! 
It ought perhaps to be added that 
Tindal, and his brethren for whom he 
spoke, beld a monamaniac acting under 
ON wuSSUM 


de 


‘ 
to be he 


delusion to be responsible, if, 


ing the facts to have been as the 


lusion represented them 


ah r 
bigs w 
shew ls, 


would have been responsible 


if the monomaniac killed a man uncer 


Lo 


the delusion that it was necessary 


preserve his own life against lin, it 


iy 
cause Ol seil- 


must be regarded as 
defense, But supposing the delusion 


was, that on killing him the mono- 


NEW JERSEY Sl 


SECOND WRIT OF ERROR 


Welsh v 


{June Term, tS8S0. | 


Brown 


\ writ of error was sued out by the plaintill 
remove to th Court u 


below to Supr bie 


judgment upon a verdict in the Morris Cir 
“ut. This writ was-duly returned and was 
ol 
i Within 
di- 


Morris Circuit, to bring 


afterwards dismissed for want prosecu- 


tion. No remittitur was enters 


three years a second writ was sued out 
rected also to thie 
record. Upon motion Lo dis- 


TTeld, Vhat 
Circuit Court and that th 


up the same 


miss this writ, the record did 
not remain in the 


writ of error was a nullity 


On motion to dismiss writ of error. 
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tianiacg would become king of England, 
then it would be murder. 

At first signt this looks like a fourth 
test. But it 


the individual moral judgment test in 


can be reconciled with 


this In such a case as last stated 
bi 


have his 


WitV 


prisoner must be considered to 


“reason im every other re 


spect than the élement of bis becoming 
king of Kneland therefore to have his 


ana 


mora! perceptions of “night 


therefore to have, at the time 


the 


rone 
‘ 

+ 
villi 


and 


i 
WOU Thi 


uct, perception, of 


“roht wrong, which sane men 


ive, as to killing the man. The 
mere exiibition of the moral judgment 
is 


test operation 


it 


test 


lmpractical in 
to explode it. 
that the 


“Was there any disturbing element in 


so) 


enough is sug- 


vested proper is this: 


the mind such that the act wouid not 


fone but for its 


that 


Dave been presence 3 


and was element disease?” Or, 


‘more shortly, “Was disease the cause 


J. B. W. 


of the act ?’ 


PREME COURT. 


Derur, J 
was plamtiff below, sued out a writ of 
the Morris Circuit 


Court, to remove into this court a jadgy- 


The plaintiffin error, who 
error, directed to 


ment entercd in that court on a verdict 


against him. The writ was duly re 


mned, and at the November ‘Term, 


1878, was dismissed for want of prose 
cution. Within the three years after 
the 


hinitations for bringing writs of error, 


judgment, allowed by statute of 


the plaintiff sued out of this court a 


second writ of error, directed also to 


the Cireuit Court, to bring up the same 
Motion 


record is now made to dis- 
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miss the latter as improperly issued 
On dismissal of the first writ of error | 
no remittitur was entered. 

answers a two-fold | 
to 


A writ of erro: 
It isa 
the reeord from the inferior court, and 


purpose. certiorary remove 


a Commission to the superior court to | 


to aftirm 
If the 


record be properly described, the cer- 


examine into the reeord and 


or reverse according to law. 


tiorari part of the writ is good and the 


removal and will remain in the su 


perior court though the writ be quash 
2 Saund. 100, note 


it is usual to send only a transeript 


In practice 
of 


Ww 


ed. 


the record, yet in contemplation of la 


upon 2 writ of error in the King's 


removed 2 
The reeord 


thre 


Beneh the record itself is 
Saund. 101, q3 K.N.B. 45. 
being removed by the writ into 
court to which it is certified, it remains 
be entered, 


until « remittitn 


the 


abatement or discontinunnce ; 


there 


though writ is determined by 
and until 
such remittitur be made the jadgment 
is not avain in the court from which it 
Howard v. Pitt, 1 


The supersedeas continues 


has been certified. 
Salk. 261. 
until the record is sent back by a re 


mittitur, though the judgment be at 


firmed or the plaintiff in error be non- | 


suited or discontinued or the writ is 
abated. Com. Dig. Pieader, 3, B. 12. 
After affirmance fon 


assigning errors, execution for the sum 


Ov WON pros not 
recovered below issues out of the court 
to which the record was removed, if it 
be a court out of 
2 Saund. LOL, dd 


alogy with this practice, on dismissal 


which an exeeution 


may issue, fi an 
of a writ of certiorari for want of pros 
for the debt 


costs issues out of the court to 


ecution, execution and 


whieh 
| 


the record was carried by the writ of 


certiorari. Apnon., 2 Penn. 753. Lt is? 


only where the record is not removed | 
» : bail 
because of a variance between the writ | 


| of 


} , 
and ws 2 


|form a 


4A 


the 


was won prossed before the re 


error and record, or the first 
writ 
moval of the record that a new writ is 


2 Vidd 1177 
The reeord being already in this 


hecessary 


court. a second writ of error, directing 
the court below to certify and return 
it into this court is a nugatory thing ; 
matter of practice if the plain- 
tiff in error be won prossed he shall not 
have his writ of error again. Hartop 
v. Hoyt, 1 Salk. 263, per Holt, C. J. 
By the ancient practice, if the record 
was removed by the first writ of error 
and writ abated or was discontinued or 
quashed, the plaintiff might have an- 
which was called indiffer 
of 


other writ, 


ently Writ error coram vohis or 


corume nobis. Chis writ was bifold in 
nd answered a double purpose. 
It lay in the King’s Bench to correct 
fact 


jyuagments given 


errov in or error im process in 


in that court where 
the error arose through the default of 
the clerks, but not to correct an error 
in the judgment of the court. It was 
also allowable in the King’s Bench for 
the cxamination of a reeord removed 
there from another court by a writ of 
latter 


quashed for insufficiency or was dis- 


error where the writ had been 


continued. If a record is removed by 


writ of error cut of a Common Pleas 


into the King’s Bench, and the writ of 
error tor insufficiency is quashed in the 
King’s Bench, the plaintiff in error may 


‘have a new writ coram vobis residente. 


| Bac. Abi 


KXrew., L., 6. So if the reeord 
be removed into King’s Beneh by a 
writ of error and the writ afterwards 


abate, either by the judgment of the 


court or by plea, death or: otherwise, 
2 
Saund. LOL, a, note; Com. Dig. Plead- 
er 3, B. 13; 1 Areh. Prac. 234. “Ina 
writ of error where the record cometh 
into court, if the plaintiff at that term 


error coram vobis lies in that court. 
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do not assign his errors, and althongh 
that he do assign his errors if he do not 
sue ont a seire facias ad audiendum 
errores against the defendant and re- 
turnable the the next 
term, all the matter is discontinued, 
and at the next term he ought to sue a 


same term or 


new writof error out of Chancery upon 


that reeord, directed to the justices be- 
fore whom the record is removed, to 
proceed upon the records guae coram 


F. N. B. 46. If the 


record was well removed this writ of 


vobis residet,” 


error coram vobis is the only one which 
could be had. Pratt, C. J., in 
v. Gouger, 1 Stra. 607. 

In the writ of error coram vobis, the 


Jooper 


record being already in the court, the 
certiorari clause was omitted as unnec- 
essary, and if the record had been re- 
moved into the King’s Bench by a for- 


mer writ of error it recited quod venire | 
fecimus the record by a former writ, | 


returnable in curia nostra coram vobis, 
and commanded “ that the reeord and 
proceedings aforesaid being inspected, 
you may further cause to be done,’ ete. 
Walker v. Stoke, reported in 1 L. Ray. 
157, and also in Carthew 367, is a pre- 
cedent for such a writ. A writ of error 
was sued out to remove a judgment of 
the Common Pleas, which the plaintiff 
quashed on his own motion for a mis- 
take as to parties, and thereupon he 
sued out a writ of error coram vobis 
residente, which was quashed for an er- 
ror in its recital. As appears by the 
report in Carthew, a new writ of coram 
vobis was allowed, on which the judg- 
ment was reversed. In Ginger v. Miles, 


2 L. Ray. 1403, writ of error to Com- 
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mon Pleas was quashed, and a writ of 
error coram vobis residet was sued out 
On motion to quash the court held 
that the record was removed into the 
King’s Beneh and consequently error 
coran: vobis residet will lie. 

3ut it is hardly worth while to reeal| 
the learning relating to this aneient 
precept, so long out of use as to be al- 
most obsolete—the place of which is 
fully supplied by the extensive powers 
exercised by the court apon motions ; 
for the allowance of such a writ of er 
ror is diseretionary with the eourt and 





is not demandable ea debito justitio. 
| Neal v. Smith, W. Keling 123; Ribout 
lv. Wheeler, Sayer 166; Horn v. Bush- 
lel, 2 Stra. 949; Ferris v. Donglas, 20 
| Wend. 626. if the writ be applied for 
lin the court in which the jadgment was 


| a - ‘ » 
given, to revise the judgment for mat- 


ter of fact, the proseentor being in no 
will allow it if error 
‘in fact be shown to exist. Higbee v 
Comstock, 1 Denio 652. But if the 
plaintiff has lost the benefit of the first 
his own default, the 


default, the court 


writ of error by 
court. in exereising its discretion in al- 
‘lowing the writ, will be governed by 
the 
on a motion to set aside the judgment 


considerations whieh would arise 
of non pros., and under our practice 
the relief of the plamtiff in such a ease 
may well be left to be obtained upon 
such a motion. 

This writ of error does not purport 
to be a writ coram vobii. It is directed 
to a court in the 
remaining and is a nullity and should 
Smith 
Ordered according|y. 


whieh record is not 


be quashed v. Kingsbey, 19 


Wend. 620. 
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U.S. DISTRICT COURT FOR NEW TERSEY. 


MASTER’S INTEREST--POSSES- 
SION—ESTOPPEL. 


In the matter of the Schooner Eliza B. Emory 
and Daniel R. Weeks. 
| Filed June 21, 1880.) 

The owners of a majority of the shares of a 
vessel have the legal right to controi the 
sailing of her. No 
between two part owners not having a ma- 


contract can be made 
jority of the shares, in reference to the em- 
ployment of a master which will bind the 
others. 

But if a part owner has made an agreement in 
regard to the management of the vessel he 
may be estopped from afterwards claiming 
management himself and from joining with 
others in an application for the control. 

Kstoppel is not necessarily founded upon 

fraud. 

hound by his words or conduct, where, if he 


A person wholly innocent may be 


be not bound, he will cast injury upon an- 
other as innocent as he, but who has been 
misled by a confidence in what was said or 
done to him with the intent that he should 
rely upon it. 

U., 
less than a majority, with an agréement that 


# part owner of a vessel, sold his shares, 


the purchaser should have a right to sail the 
vessel as master. He paid for his right and 
Afterwards, owners of a 
filed 


this libel to obtain possession and control 


took possession. 


majority of the shares, including C., 


and remove the master. The share of C. was 


necessary to make the majority. //e/d, That | 


although the majority have a right to the 
control, C. was estopped from joining in 
the application and his shares cannot be 
reckoned in making up the majority. Libel 


dismissed with costs. 
Libel for possession. 


Mr. S. Hf. Grey for lib: llants. 


Mr. I. R. HKdmunds for respond. | 


ents. 


Nixon, D. J.: The libel is filed in 


this case by John B. Clayton and 


Enoch B. Champion, owners of the 


seventeen thirty-seconds of the schoon- | 


er Eliza B. Emory, for the possession 


of the said vessel. It alleges that when 
the the 
their respective interests, one Daniel 


libellants beeame owners of 
R. Weeks was the master in charge, 
but desiring 2 change and representing 
a majority of shares m_ said sehooner, 
they appointed John B. Clayton master 
to navigate and sail her, and applied to 
the said Weeks to deliver up the pos- 
session of the papers and of the said 
vessel, which he refused to do. 

The answer of Daniel R. Weeks, for 
himself and the remaining owners.does 
not deny that the libellants represent, 
a majority of the shares in the owner- 


ship of the schooner, but claim that he 


ought not to be deprived of her com 
mand and management for the reason 
that in the month of April, 1874, Jolin 
B. Clayton, one of the jibellants, sold 
to him one-sixteenth part of said vessel 
for the price of $1,450. agreeing to 
give and assnring the said Weeks that 
he should have the rmght to sail and 
manage her if he would pay him (Clay 
ton) the sam of $1,750 for said interest; 
that the valne of the sixteenth did not 
$500, and the 
$1,250, was demanded by Clayton and 


exceed excess, to wit, 
put by Weeks for the privilege of sxil- 
ing the vessel as muster; that Weeks 
also ngieed at ihe same time with the 
said Clayton to sail the schooner on 
what is known as “quarter shares,” 
Clayton assuring him (\Veeks) that the 





‘owners would not allow a larger inter- 
est for saiing ; that Weeks sailed the 
vessel on “quarter shares,” but in faet 
another quarter interest was also paid 
to another of the 
Clayton, a brother of Jolin B. Clayton, 


libeHants, Nicholas 


who thus received from the earnings 


| of the vessel during the time she has 





ae 


been sailed and ‘managed the said 


*1.S00 withont 


by 
Weeks a sum of about 
the the other 
who were by the 

Lb. Clayton that Weeks w 


* half shares. 


knowledge of owners, 


informed snicdl John 


Hs siuling on 


The testimony shows that the libel 
lant, Jonn B. Clayton, was the master 


of the sehooner fiom the time she was 


1861 


Lhe 


tiv 


bilt in until he sold) ont his it 


terest to present master, Weeks: 


+ 


that he was owner of thi 


seeonds, and transferred at the sam 

time two thirty seconds to Weeks and 
one thirtyv-seeond to Nieholas Clayton ; 
that Weeks was then and had been for 
the mate 


that Clayton was 


some years before, on board 


the said vessel, and 
tllowed more than the real value of the 


shares on the agreement snd promise 


that he shon!d sueceed to the position 


of master 
proctor for the libellants «aims 


jae 
Phe 


that the owners of 


" 


i raijor ity of shares 


the sail 


have the leoul meht to eont: ol} 
ol 


ing and navigntion the vessel, and 


hat there is no sneh known in 


thine 


sailing or masters interest 


law as a 
\ | | iS @: ¢ | ’ f } } y trent —_ } 
which is enpable of being transferred 
from on snother 


I think the e 


pers mm to 


rrecetness of these pie 
i 


positions must be admitted, whatever 


the prevalmge opmion 


AmMonesi owners miny f 


how to 


ry It seems 
derstood that th 


mit to the will of 


! 


management and control of 


thet if may ent} CStniie 


ter nnd crew 


contruet can be mack 


owners, having minority luterests 


reference to the enpl yinent 


master which will bind other owns 
hot parties to dt. he New Drie er, 4 
C. Ro:. 235: Ward v. Ruekman, 36 N 


mere) 5 
Y. 26; The W. Baguley, 5 Wall. 406. 
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But this is not quite the question 


the libel 


of the 


which this case presents. [if 


lants represented a majority 


shares of the vessel without meludine 


John B. Clayten’s interest, I should 


not hesitate for a moment to order a 
éecree in their favor for the possession 
But it is necessary to count hit in in 
thie 


the question here is, whether it 1s com- 


to eonstitnt« majority, and 


’ 
Orele) 


one part owner to make an 


i 
arrangement 


petent for 


agreement ol with an 


owner mn reeard to the man 


other part 


¢ 


agement and control of the vessel, 


DY 
afterwards « stopped 
the 


whieh be may be 


from claiming management und 


eontrol 


lt would 


j = £ 
himself 


not seem to be a diffieult 


question to answer if we Thy apply to 


a case in admiralty the same prineipl Ss 


that are appheable to a sit in equity, 


and I do not see why we should not be 
that 
ol 


it may, nevertheless, decide a 


allowed to do so It is coneeded 


court of admiralty is not a court 


equiby 
+ t 


ennse submitted to its copnizance ni on 


eqnitable principles. It lias the capae 
equity in Lhe matter of 


of 


wrong when the rules of natural justice 


ity of a @ourt of 


eranting rehef and restramimg «a 
require a departnre from strict legal 
See Ben. Ad. $329. 

Looking at the pleadings and proofs 


all 


renei 


and disregarding facets whieh are 


not set forth m the pleadings, [ find 
that this 1s a canse of posse sion, and 
that it has been brought to dispossess 
ho iaster, who is also part owner, with- 


of 


shallfalness or dishonesty on his part, 


vivtion iIncompetency, 


out Ltyy oad 
ah 


but lely upon the ground that the 


libellants represent « majority of the 


piurties interested in the schooner, and 


is such have the nght to her POSSession 


and control. i find that, avere@atmg 


them interests, ali the libellants own 


seventeen thirty-seconds of the vessel ; 
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and that of these shares John B. Clay- 
ton, one of the hbellants, is the owner 
of ten thirty-seconds. IT find that some 


the s 


suid Clayton, being a 
the 


years ago 


part owne!l nna imaster, made sal 


of his then interest to th 
Weeks, whom 
voring to dispossess, end 
celved from Weeks the 


siderable sum of 


respoudent 9 


libellants are endea 


sf 
bie 


that he re 
COn- 


the 


time ni 


what 


auf 


noney for 


parties thought was the “sling right” 


of ( Hayton. 


Should an admivalty court be made 


ot 


oust Weeks and to restime possession 


the instrument viding hunt now to 


and control because he has been able 
to buy in cnough of the outstanding 
shares of the vessel to give him once 
more a majority ? 
be a purty to any sach uneonscionabl. 
I do not 


find any principle of law that requires 


endeavor, and aw glad that 


me to be one. 
[t is conceded that a sailing right is 
that 


not transferable, and no sneh 


‘ 


right inhered to the shares which Cliay- | 


torn sold to Weeks. It may also 


conceded that if 2 majority in interest | 


of the owners, irrespective of Clayton, 
the the 


would aecede to their requestalthough 


claimed HOSSession, 
no cause for the masters removal were 
assigned. In 
overlook the remark of Sir Walter Scott 
in The New Draper, supra, that “ 
rwhoer 


the case of the master and part 


something more ts required © (than the 


mere expression of the will of the ma- | 


jority in interest) “before the court 


will proceed to dispossess a person 


who 1s xiso a proprictot Of the vessel, 


und whose possession, therefore, the 
commou law, Upon general principles, 
lo I i ipa 


is Inchned to maintam. Nor 


I should not like to | 


be | 


phot bourne 
court 


las he, 
saying this I do not) 


Fupon it! 


in | 


placed \ Ooursell wy 
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thas stated. See Story on Part. $445. 


and Parsons on Part. 562 
But L think that the later and better 


opinion is that the owners of the shares 


at 


a vessel are tenants in Common and 


not pariners, and that the logieal se- 


quence of such tenaney is that the ma 


jority in interest may displace the mas- 


ter at their will without cause assigned. 


Wharton, 1 Dal. 49. 


But conceding these things. may not 


Montgomery v 


a part owner, by his act or ceconduet, 


forfeit bis might to complain of the pos 


May 


if a consid 


session of another part owner? 


not, 


he by the acceptance 
eration, estop Inmself from the exercise 
of his unclispnted right, under ordinary 
circuinstances, to take the possession 
and control of a vessel from the person 
for 


Al- 


‘stoppel ordi- 


who paid him the consideration 


such possession and control? 


yf 


though the doctrine 
narily rests upon the ground that the law 


will not permit « p: 


party to profit by his 


own fraud, is there not a class of Gases 


where a person wholly innocent, in a 


moral point of view, may be bound by 


his acts and sayings where, if be be 


, he will be permitted to cast 


wn injury Upon some one as imnocent 
bat who has been misled by a 
confidence in what was said or done to 
him, with the intent that he shoul! rely 
S01. 


[It mav be asked, as 16 was 


}, 


Parsons On Cou 


at the 
hie wriny, how Cah OUE ye estopped hy l 
Mit M 

| do 
to 


contract which Is VI The court el- 
S thot seuk to 


the 


have 


no Contract an 
it 


OWners 


forees 
one oi 


= You 


ih POS LION 


lo bi imply Siiys 


part vt Vessel, 


such in 


ithe performance of an illegal act, that 


IL is Tbe quitalle 


vet that two of the ablest text writers | 


of this country (Story and 


| 
have given their asseut to the law as|in the schooner 


Parsons) 


to allow you to repuel 
inal cto something COn- 


It 


‘siting right 


ale Your acbiud 
trary to it to the mmyary of another. 
is true that you had no 


which you could sell, 
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but you made one of the subordinates 
employed by you in navigating the ves- 
sel believe that you had, and so induced 
him to pay you a liberal sam of money 
for the privilege of becoming master. 
Yon prefer no complaint that be does 
not faithfully perform his duties, but 
with his money still in your pocket,you 
Claim the active aid of the court in dis- 
possessing him and restoring you, be- 
cause you have voluntarily purchased 
the 
enough shares to enable you to repre- 


or otherwise obtained control of 
sent the majority in interest in the 
ownership.” 

[ must hold that until the majority 
in interest of the owners, without in- 
cluding Clayton, join in the application 
there should be no decree for the libel- 
the libel 


dismissed with costs. 


lants, and that present be 





BANKRUPTCY— FRAUD— LIMITA- 
TIONS. 


Assignee of Edward Fullings v. Abbey Fullings, 
Executrix of Edward Fullings, et al 
(Filed July 1, 1880. ] 

A bankrupt, living in N. Carolina,failed to in- 
clude certain Railroad bonds in his schedule, 
The petition in bankruptey was filed May 
2s, L868. Shortly afterward the bankrupt 

removed to New Jersey and dicd there in 


His 


claimed these bonds as 


executor, 


property, 


1877. son, who was his 


his own 
asserting that they had been transferred to 
him by his tather in payment of advances, 
While this controversy was pending in the 
Essex Co. Orphans’ Court, this suit was 
brought by the assignee claiming the bonds 
as the property of the bankrupt. 

appeared that the bankrupt had delivered 
the 


to be held subject to his order, others as 


bonds to C. in New York, some of them 
collateral security for certain debts which 
The 
delivered back to the baukrupt shortly after 


were afterwards paid. bonds were all 


the petition was filed and he drew the divi- 
dends until lis death. 


bankrupt and which he 





Held, 1. That in the ot 
the contrary, the deposit of the 
to 


all to 
bonds with | 


abselce proot 


C. was a device defraud creditors, and | 


THE NEW JERSEY LAW JOURNA). 


that the bonds belonged to the assignee. 

2. That there was no evidence of laches in the 
assignee, and the suit was not barred by 
lapse of time. 

3. Where an action is brought to redress fraud 
concealed by the bankrupt, or fraud which 
by its nature remains secret, the statute of 
limitations does not begin to run until the 
fraud is discovered. 


In equity. 
Messrs. Guild & Lum for com 
plainant. 


Mr. Elwood C. 
ants. 

Nrxon. D. J.: The bill is filed in this 
case by Robert M. Martin, assignee in 
bankruptey of Edward Fullings’, de- 


Tlarris for defend 


ceased, to recover twelve several bonds 
of the Atlantic, apd Ohio 
Railroad Company of the par value of 


Tennessee 


five bundred dollars each, numbered 
respectively 4, 5, 6, 7, 8, 9, 10, 55, 56, 
57, 58, and 59, with coupons attached, 
from the Ist day of November, 1863, 


‘alleged to be the property of the late 


fraudulently 


omitted from his schedule and with- 
held from the hand of his assignee in 
bankruptey. 

It appears that the said Edward 
Fullings, being « resident of the town 
of Charlotte, in the State of North 
Carolina, on the 28th of May, 1868, 
filed a voluntary petition in the Dis- 
trict Court of the United States for the 
District of North Carolina, to 


judged a bankrupt, and that such pro- 


be ad- 


ceedings were bad thereon ; thut an 
adjudication took place on the 9th day 
that on the 22d of 
July the creditors first chose lis son, 


of June follown 


gr ; 
Edward B. Fuliings, assignee, aud that 
upon his resigning the office on the 
sixth day of August of the same year, 
au bew meeting of creditors was called 
for the Sth of October, 1868, when the 
complainant was duly chosen assignee. 

Shortly after the commencement of 
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the proceedings in bankruptey the said 
Edward Fullings left the State 
North Carolina and removed to Irving 
ton in the State of New Jersey, where 
he continued to reside until the month 
oi September, 1877, when he departed 
this life, leaving a last will and _ testa- 


which letters testamentary 


ment, in 
were first granted to his son Edward 
B. Fullings and afterwards upon his 
removal, to the defendant Abby Ful- 
lings, the widow of the testator. Whilst 


the said Edward B. Fullings was ad- 
ministering the estate of his father as 
executor, a controversy arose in the 
Orphans’ Court, in the County of Ks- 
sex, between him and some of the rep- 
resentatives of the estate, in regard to 
the ownership of the twelve Railroad 
bonds in snit. The executor claimed 
them as his individual property. assert- 
ing that they had been transferred to 
him by bis father in his lifetime, in pay- 
ment of certain advances made by him 
while the opposing party contended 
that they shonld be aecounted for, as 
assets of the The Orphans’ 
Court decided that they belonged to 
the estate. Pending the litigation, the 
assignee in bankruptey brought this 
suit claiming that they were the prop. 
erty of Edward Fullings at the time of 
the filing of his bankruptey petition, 
and had been fraudulently omitted from 
his schedule and withheld from him as 
assignee. Two questions are thus pre- 
sented, 1. As to the ownership of the 
bonds when the bankruptey proceed- 
ings commenced. 2. Whether the as- 
signee is barred from bringing suit by 
the statute of limitation. 

1. As to the first, the evidence shows 
that the bankrupt obtained these bonds 
in the month of May, 1865, from one 
John M. Springs in payment of monéys 
due him from a former partnership of 
Fullings, Springs & Co., of which he 


31 


estate. 


of | 





was a member and a Jarge creditor. 
Previous to filing the petition in bank 
ruptey to wit, on the 21st of December, 
1867, Fullings left ten of the bonds in 
the hands of Emerson Coleman, in the 
city of New York, subject to his own 
order. Coleman says he knows of no 
purpose for which they were deposited 
with him, except to be afterwards eall- 
ed for by Fullings. The remaining two 
had been pledged by the bankrupt with 
New York. 
collateral security for the payment of 
debts to 
Through the mstrumentality of Cole- 
these debts 
paid by Fallings and the 


two of bis creditors in as 


dine them respectively. 


man were subsequently 
bonds sur- 
rendered by the ereditors to Coleman. 
On the 25th of Febrnary. 1869, the 
whole twelve were delivered by Cole- 
man to the bankrupt, who continued in 
the possession of them to the day of his 
death, receiving for several years the 
annual interest accruing upon them. 
In of all 
proof, I have no hesitation in holding 
that the 
Coleman was a device of the bankrupt 


the absence contradictory 


deposit of the bonds with 


to get the property out of the reach of 
his creditors and that under the deed 
the of the 
bankrupt was entitled to have and re- 
of the bank- 


of assignment assignee 
ceive the same as assets 
rupt estate. 

2. | do not find of laches 
on the part of the assignee in bringing 


evidence 


the suit which should bar him from a 
recovery at this late date. The action 


was commenced within a few weeks 
after the assignee discovered the fraud. 
He had had some knowledge of the 
existence of the bonds, and none ap- 
pearing upon the sworn schedule of 
the bankrupt, he made inquiry of him 
and was led to believe that they were 
not the property of the bankrupt, but 


belonged to his son. There is no 
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proof that the assignee living in North 
Jarolina had any information of the 
acts of ownership subsequently exer- 
cised by the bankrupt over the bonds 
in New Jersey. Nothing appears which 
ought to have put bim on inquiry. The 


. . . | 
Supreme Court, in Buiiley, assignee, v. | 


Grover, et al., 21 Wall. 342. held that 
where an action was intended to ob- 
tain redress against a fraud concealed 
by the party, or which from its nature 
remained secret, the bar of the Statute 
of Limitations did not commence to 


COURT OFSERRORS AND . 


MUTUAL LIFE INSURANCE COM- 
PANY—INSOLVENCY — PRE- 
FERRED CLAIMS. 


Mayer v The Attorney General, et 

iJune Term, 1580.| 

I'pon the insolvency of a purely mutual life 
insurance company claims founded on poli- 
cies matured before insolvency should be 
preferred to claims on policies not matured, 
which are claims for reserves. This coneln- 

sion is required by the difference between 

claim and the 


the character of a matured 


character of a reserve policy. [t is in sub- 
stance the difference between the ciaim of 
an outside creditor against a firm for a debt 
and the claim of a member of the firm for 
The 


his share of the assets. 


the members : 


the termination of the risk, and the policy | 


became a debt. 
1¢ case of a purely mutual company is dis- 
tinguishable from the case of a stock com 
pany. In the latter case th 
the debtor and the 


corporation is 
policy holders are cred- 
itors. This distinction reconciles this de- 
cision with the case of the Security Life In- 
surance Company and Annuity Company 


N. Y. Court of Appeals 


, and with the English cases cited by 


Ins. Law Jour 
nal 


the counsel for the appellants. 


The right of the matured policy to priority of . 


insurers are | 


the membership ceased on | 
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discovered. 
'Anvy other doctrine, said Mr. Justice 
'Miller speaking for the whole court, 


lrun until the fraud was 


would make the law which has design 


ed to prevent frand the means by 


| which it is made successful and secure. 
There must be a decree for the com 

'plainant, but as there is no evidence 
| that the defendants, Abby Fullings, 


executrix, and George D. G. Moore, had 
any knowledge of the fraud, no costs 
are awarded against them. 


\PPEALS OF NEW JERSEY. 


payment is not dependent on or aided by 
the provision of the charter relating to the 
assessment of members. These assessments 


are to be made only upon those who have 
given premium notes instead of cash, and 
they are limited to the amount of the notes, 
The notes represent money borrowed on the 
security of the policy. 

Special endowment policies fully paid up but 
uumatured are not included among the pre 
ferred claims. 

The day the insolvency has been adjudged to 
have occurred, and not the date of the de- 
cree, is the point of time up to which poli- 
cies are allowed to have matured. 

The 


corrected by excluding the unmatured en- 


Chancellor’s decree was ordered to be 
dowment policies from the class of matured 
claims and limiting the time for maturity to 


1877, instead of May 1, 1 


Mr. . 


January 30, 
Mr. E. 
Neashey for appellants. 
Vr. R Parker 
Cortlandt Parker for appellees. 
Mr. F 


Dopp, J.: This appeal is from an or- 


877. 
1. 


( 


oe 


). Neashey and 


Wayne and Mr. 


W. Stevens for the receiver. 


der of the Chancellor, directing distri- 
bution of » portion of the assets of the 
New Jersey Mutual Life Insurance Co. 
among certain classes of claimants. In 
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filed 
against the Company as an insolvent 


pursuance of an information 


corporation on the 30th of January, 


187 /, a temporary injunction was issued 
Afterwards, 
by a decree made on the Ist of May, 
1877, it was adjudged that on the said 
thirtieth of January the company had 


and a receiver appointed. 


become insolvent ; that the temporary 
injunction, previously issued, restrain- 
ing the company from doing business 
should be made perpetual and that the 
receiver should proceed to wind up its 
affairs. 
Petitions 
mitted to the Chancellor, setting up 


were subsequently sub- 
claims founded on the company’s poli- 
the 
whether any such claims were entitled 
In 


the eight petitions submitted three de- 


cies and presenting question 


to be paid in preference to others. 


scriptions of policies are referred to : 
one covering the whole length of nat- 
ural life, msuring a sum to be paid 
upon death ; a second covering a lim- 
ited period of years, insuring a sum to 
be paid upon death if it should happen 
third, 


called endowment policies, insuring a 


within the period limited; a 
sum to be paid upon the attainment of 
au certain specified age or sooner, if 
death should sooner occur. The poli- 


cies included in the first and second 
descriptions do not differ from each 
other in any particular affecting the 
question of priority now in dispute. 
Both cover risks to be terminated and 
turned into claims by the happening of 
death. Six of the petitions ‘:elate to 
such policies. ‘T'wo of the petitions re- 
late to endowments. In neither of the 
endowments had the risk terminated 
before insolvency, either by death or 
by the attainment of the specified age. 4 
They differed from each other only in 
the particular that in one case all the 


premiums that ever could have been 
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required by the company, if it had con- 
tinned to be solvent, had been paid, 
while in the other case fature premi- 
tins might have become thereafter pay- 
able. Policies whose risks have been 
ended by death are commonly spoken 
of as death claims, while endowment 
policies, whose risks have been ended 
by the attainment of the specified age, 
both 


inaccurracy, be called 


are called matured claims, but 


ay, without 
claims on matured policies, the risks 
being over and the claims no longer 
uncertain or contingent. 

By the order appealed from claims 
on matured policies are directed by the 
Chancellor to be paid by the receiver 
in preference to claims founded on 
policies whose risks continued till in- 
solvency, except only the special class 
ot 


premimms 


endowment policies on which all 
ever requirable had been 
fully paid. Such excepted endowments 
were placed in the same category with 
Claims on matured policies, and all 
were directed to be paid, not equally 
or pro rata, but, in the words of the 
order, “ sach payments to be made to 
such parties in the order of death of 
said persons insured and the time stip- 
uluted by the company for the payment 
of the endowment policies.” 

The petitioner, Lewis Mayer, was 
the holder at insolvency of a policy on 
his life, whieh, by its terms, was to ran 
till his death. His contention before 
the Chancellor and in this court was 
against the right of the holder of any 
claim: on a matared policy or on an en- 
dowment policy to be paid in prefer- 


ence to claims on policies where, as in 


His 


contention was that all policy claims 


his case, the risk still continued. 


should be paid on an equal footing ; 
that the reserves, or as they are other- 
wise termed, the unearned portions of 
the preminms paid and held for poli- 
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cies with continuing risk, were entitled 
to be paid equally and pro rata with 
the claims to which preference was 


given by the Chancellor's order. Mayer 


is the only appellant. The single ques- | 
. . ° | 
tion raised by the appeal is, therefore, | 


that of the priority just stated. 


The Chancellor directs the preferred | 


claims to be paid im a certain order of 


precedence among themselves. This 


direction not being appealed from is | 


not now under review. The diserimi- 
nation made by it does not affeet the 
holders of the postponed claims. As to 
them vo rule of distribution is Jaid 
In shall 


share as between themselves in any re- 


down. what manner they 
maining assets to be distributed is ex- 
pressly reserved by the order for fu- 
ture adjudication. 

I agree with the Chancellor in think- 
ing that claims founded on _ policies 
that matured before insolvency should 
be preferred to claims simply for re- 
serves. This conclusion is clearly re- 
quired, I think, in a mutnal company 
by the difference between the character 
of «» matured claim and the character 
of a policy reserve. It is in substance 
the difference between the claim of an 
outside creditor agaimst a firm for a 
debt and the claim of a member of the 
tirm for bis share of the assets invested 
It that the 


company in this case was not an ordi- 


in its business. is true 
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!of the partnership assets on a settle 
ment till the partnership debts have 


| 
| been paid,so here those who were mem- 
| 
| 


bers of this company when insolvency 
occurred, must be postponed to those 
who had previously become creditors 
‘and cease to be members. This results 
from the manner in which the company 
[was organized and its business con- 
ducted. 

[t was 2 mutual company constituted 
iby pohey holders in distinction from a 
| stock company, constituted by stock- 
|holders. By its act of incorporation, 
japproved March 19, 1863, P. L. 395, 
“that all 


* was enacted who 
shall insure in or with the corporation, 


persons 
ishall, while they continue so insured, 
ibe deemed and taken as members of 
| said corporation.” As such members 
|they managed the business through 
their sgents, the directors whom they 

to 
same time 


When the 


risk covered by his policy was ended, 


lexclusively had the power elect. 
at the 


| both insurer and insured. 
| 


| Each member was 


either by the happening of death or by 
the attainment of a specified age, no 
insurable interest remained. The con- 
dition of being insurer and continuing 
so insured no longer existed and mem- 
The 
the risk and of membership affected 


bership ceased. termination of 
the change in the status of the policy 
from which its right to be a preferred 


claim is derived. 


nary partnership. It was a corporate Prior to such change 


body whose members were changing |it was entitled as between it and the 


wnd their hability for the company’s) other policies to a share m the com- 





losses was of limited extent, but as be-| pany’s reinsurance or reserve fund. 
tween the parties whose claims are! By such change it became a debt owing 
now under consideration, the relation | by the company to a third party not 
which the owner of a matured claim! bound to make farther payments of 
held to the corporation and to the re-| premiums and not entitled to act in the 


The 


amount of such debt was not subject 


maining members was to the extent of |management of the business. 
the company 8 assets, the relation of an 
outside creditor to the partners of ain the legitimate conduct of the busi- 
Before insolvency 


firm. As partners can claim no part|ness to its risks. 
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occurred the company’s assets’ were 
sufficient to pay such debts or matured 
claims and also to cover the reserves 
on its policies. This is involved in and 
implied by the meaning of solvency, 
In that state of things the amounts of 
the matured claims were properly to 
be set apart trom the reserves which 
were still reqaired for the company's 
business of insurance, and which were 
legitimately embarked in its prosecu- 
tion. The holders of such elaims not 
being members of the company when 
overtaken by insolvency, cannot legally 
or equitably be called on to share in 
subsequent losses pro rata with those 
who eontinued to be members and 
under whose management the losses 
oceurred. 

This view is not in conflict with the 
ruling of the Court of Appeals in New 
York, in the recent case of the Secur- 
ity Life Insurance and Annuity Com- 
pany cited at the argument. The 
court in that case recognized the dis- 
tinction between «a mutual company 
and the company there dealt with. 
The holders of matured and inmatured 
policies were regarded in that case as 
alike creditors of the corpor tion, 
which was not coustituted by either 
class of policy holders but was a third 
party to both. The same is true of the 
English case to which counsel referred. 
In none of them were present the con- 
trolling elements, which in a mutual 
company like this distinguish the two 
classes and make the holders of matur- 
ed claims the creditors, and the holders 
of insnting policies the members of the 
debtor corporation. 

This result is m harmony with the 
rule of distribution in the 80th section 
of the act concerning corporations, Re- 
vision 19], made applicable as far as 
may be to msolvent insurances com- 


panies by the 56th section of the act 





concerning insurance companies, Re- 
vi ion 517. The distribution in that 
section is first to creditors, second to 
the preferred stockholders and third 
to the general ones. The assets of a 
mutual company belong to the mem- 
bers as in a stock company they be- 
long to the stockholders. The reason 
of preference to creditors is in each 
case the same: the just and plain rea- 
son that the owners of the assets are 
the debtors and hold the assets subject 
to the payment of their debts. 

The right to priority of payment de- 
duced from the foregoing considera- 
tions is not dependent on or aided by 
that provision of the charter relating 
to assessments on the company’s mem- 
bers. The words of this provision are 
“that if at any time it shall so happen 
that there shall be just claims on the 
corporation for losses sustained to a 
greater amount than they have funds 
on hand to discharge, the directors 
shall proceed to assess such deficiency 
in a,rateable proportion on the mem- 
bers according to the amount of each 
member s insurance, provided that such 
assessment shall not exceed the amount 
of the notes or obligations given by 
such member.” The notes given by 
the members in this company were for 
a part of the premiums named in the 
policives. No liability was created by 
the notes to pay more than the d: finite 
amounts which the terms of the poli- 
cies required, Under the known prop- 
er condact of the business the notes of 
a member did not exceed at any time 
while the company was solvent the 
valne of bis pohey. Unlike the totes 
given by m mbers of matual compa- 
ies Insuring against fire or marine 
Tisks, the notes here were not purely 
personal obligations, but were secured 
by the values of the policies on which 
the notes were a lien. The makers of 








Y4ti 


the borrowers from the 
company on the strength of their poli 
the 


ment referred to above were gvood 


notes were 


cies whieh under proper naanage 
col 
lateral securities for the loans. 

The the 


umount whether 


premiiis were saine in 


and om form paid 


wholly in cash or partly im eash, and 


Unlike the 


nuiwrine 


the balanee by note note 
the 


alluded to above, 


in fire and Companies, 


the note given fora 
part of the premiams bere did not ex 
tend membership beyond the termina 
tion of the risk or render its maker lia 
ble to contribute for losses meurred by 
the company after, the policy had ceas 
The 
that no important significance attaches 
the 


spect to the question ot priority how 


ed to be a risk. cousequence 1s 


to these words of charter in re- 


under review. 

While assenting to the correctness 
of the order appealed from, so far as it 
pives priority to claims founded on 
policies mataured before insolvency oe- 
curred, I must dissent from that part 
of it which ineludes m the preferred 
class the special endowments unma- 
tured, but on whieh all the premiuns 
These 


endowments were continuing risks, as 


* 
yt 


evel requirable had been paid 


much so in nature, though not im de- 
uree, as ordinary policies covering the 
life. 


full period of The circumstance 
that no more premiums eould have 


been required to be paid if the com- 


pany hired continued to Le solvent is in 


this behalt unimportant. Premiums 


on the Companys policies were payable 
in diversified WilVs : si at the 


by one 


outset. by pavinents each veur dnrine 
life, or yearly for a certain limited time. 


bet vary 


methods 


to 


varying of payment did 


the result the 
the present worth of sneh premiums at 
the policy Ss Inception heii tne same 


by ohe method as by another. An en- 


cr pany, 
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dowment policy whose preminms were 


fully paid was a contingeney still and 


be treated 


to 
present debt, payable im the future, 


ino more entitled us a 


than a paid-up policy matured only by 
it 


death at any age might happen to 
The ground of preference ex 
hacl 


havc 


come 
ists only in the facet that a poliey 
to be 
beeome a fixed and definite elain. 


eased “a contingency and 
I dissent also from the order i this, 
that the date of th of 


ency instead of the date when imsolven 


decree insolv 
ey was adjudged by the deerce to have 
ot to 


which policies are allowed to have ma 


oceurred is the poimt time up 


tured and the claims on them taken as 
preferred. The 
|May 1, 1877. 


solvency existed on the 


the deeree is 
It adjudees that 
30th of 


nary preceding. Under the information 


date of 
in} 
Jian 


then filed the Receiver was appointed 
‘and the company became disentitled to 
the 


period till the date of the decree nbove 


continue its business. Daring 
stated, the Reeeiver was authorized by 
the order appointing him and granting 
the temporary injunction to take any 
premidms offered ov policies and hold 
them provisionally as a separate fund 
with a view to the possible re-estab 
lishment by the members of the com 
The company was not 
the 


taken were not used for imsurance. 


pany s affairs. 
premiums so 


It 


is an incident of the peculiar contract 


re-established and 


and relation which each member of a 
mutual insurance Company enters into 
that. the 
junction and judicial sequestration of 
of the ter 


liability 


with the other meu:bers, in 


the property corporation 


future losses 


Ins. Co., 119 


fo. 


Mass. 


minates its 
Commonwealth v. 
Mass. 51. 

For the purpose of correcting the 
order appealed from by exeluding from 
the preferred claims those founded on 
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unmataured endowments and by limit- 
ing the time for maturity to the 30th 
of January, instead of the Ist of May, 
1877, there bit, 


under the cireumstances the reversal 


must be a reversal, 


should be withont cos s. 


LEGACY PAROL PROMISE 


EVIDENCE. 


WILL 


+ 


Between Williams, et al., and Vreeland, et al,, 
Ex’rs, Def’ts 
| June Term, L&so.] 

1, Equity will enforce a parol promise made 
by a legatee to a testator to hold the legacy 
for the benefit third 
evidence is not competent to vary a will; 


of a person.  Parol 

the ground upon which the trust is enforced 

is simply that of fraud practiced by the 
party on whom the trust is fastened. 

2. To maintain the bill, two facts must con- 
cur, 

Ist. "That the testator gave the legacy to the 
defendant not for his own benefit, but as a 
trustee for the complainant. 

2d. 


before his death to the legatee, 


That the testator’s mind was made known 
the 


legacy was accepted by him on this footiny. 


and 


3. Any declaration of intention on the part of 
a testator, different from that expressed in 
the will, is incompetent as evidence, unless 
it was communicated to the legatee, assent- 
ed to by him, and such assent acted upon 


by the testator. 

On appeal. 

Mr. W. 11. 
plainants. 

Mr. BoA. Vailand Mr. 
MeCarter for defendants. 

Van Sycken, J.: 
will bequeathed to his nephew, Cor- 


Vredenburgh tor com- 


Thos. WN. 


Henry Frost by his 


nelius C. Vreeland, the sum of thirty 


thousand dollars. The complainants, 
who are childien of Eliza Sannier, the 
legatee’s sister, allege that, although 
the 


thousand ddllars of this sum was given 


no trust is declared in will, ten 
to the said Vreeland in trust for them, 
and on a parol promise on his part to 
if the latter 


give him a legacy of thirty , thousand 


the testator, that would 
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he 
sand dollars of it to the complainants. 
the 


of the legatee, who has since died, to 


dollars, would pay over ten thou 


executors 


The bill is filed against 


enforce this alleged trust. 


In speaking of the specific perform 


ance of trusts, Mr. Story, in lis second 


volume of Equity Jurisprudence, $781, 


says: “Other cases within the reach 


bof other clanses of the statate of frauds 


have ocenurred and may again ocear, in 
the of 
courts of equity ought to be exerted by 


which also remedial justice 
deereeing a specific performance of the 


contemplated act of trust. Thus if a 
man, in confidence of the parol promise 
of another to perform the intended act, 
should omit to make certain provisions, 
gifts, or arrangements, bs will or other 
wise, such a promise would be speei 
fically enforced in equity against such 
promise, although founded on a parol 
declaration, creating a trust contrary 
for it 


other pat tes 


to the statute of frauds, would 
be a frand upon all the 
to permit him to derive « benefit) from 
his own breach of duty and obligation 
In Stickford, 
2 Vernon 506, it being proved that the 


the ease of Oldham v. 


devisee of certain real estite had prom- 
ised the testator that he wonld pay an 
annuity, which otherwise the testator 
would have charged on the real estate 
was deereed that the annui- 
ty the Jand. 


This rule was enforced by Lord Hard. 


devised, it 


should be a charge on 


wicke in Reeech v. Kennigate, Amble 
67, in which he cited the case in second 
Vernon. 

The courts of England, sinee Lord 
Hardwicke’s time, have uniformly ad- 
hered to this doctrine. See eases cited 
in notes to Williams v. Vreeland, 5 
Stew. 135. The jurisdiction of equity 
to establish the 


trust rests upon the 


ground of fraud, that the party sought 


to be charged by assenting to the trust 
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and promising to execute it, led the 
testator to make no other disposition 
in favor of the beneficiary. 

“The parol proof does not alter, 
the will 


and fastens 


revoke or cancel It gives 
full effeet to it the 


conscience of the party having thus 


upon 


proenred a will and then fraudulently 
refusing to fulfill the promise on the 
faith of which it was exeented, a trust 
or confidence which a court of equity 
The trust owes its valid- 
of 


the testator, for that would give effect 


will enforce. 


ity, not to the will or declaration 


toa parol will, but it rests wholly upon 
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the trust is engrafted on the gift by 
admitting parol testimony in order to 
prevent the donee from appropriating 
property to a purpose different from 
that for which he undertook to hold it. 

This with 
trusts which arise ex maleficia and in 


case must be classified 
which a court of equity in order to 
reach the fraudulent procurer of what 
in conscience belongs to another, turns 
To 


bill two faets must coneur. 


maintain this 
Ist. That 
the testator gave the legacy to Vree 


bim into a trustee. 


land in order that he might take it not 
wholly for his own benefit, but also as 


the frand of the devisee.” Chureh v. | trustee for the complainants. 2d. That 
Ruland, 64 Penn. 432 : David v. Tucker, 


41 Com. 197, presents the principle 


and intention was 
death to the 


legatee, and the legaey was accepted 


the testator’s mind 
made known before lis 
clearly. The testatrix by her will had 
by bim on this footing ; Jones v. Brad- 


ley, Law Rep., 3 Chy. App. 362. 


Courts of equity act in these cases 


given all her estate to the defendant, 


and on her death-bed she desired to 





change ber will and gave «a certain 
piece of real estate to the complainant, | with the utmost caution, and they will 
and had a codicil prepared to that end.|not interfere ueless the promise and 

Before signing the codicil she called | the intended fraud on the beneficiary 
in the defendant, and told him of the/are established by clear and satisfae- 
proposed change; he replied that she | tory proof; Collins v. Hope, 20 Ohio 
was weak and need not trouble herself | 492. From this view of the law it fol 
to exeente it, but that he would deed) lows that any declaration of intention 


the property as she desired. Trusting | on the part of the testator, different 


in this promise she did not sign the} from that expressed in his will, is  in- 


codicil. Alter her death the defendant | competent as evidence, unless it was 
refused to convey as he had promised, | communicated to the legatee, assented 
and the trust was enforced on the | to by him and such «assent acted upon 
ground of frand. iby the testator. 
It is 
The ground upen which | testimony in this case. 


to diseuss the 
After a 
such trust is set up is simply that of | ful examination of the evidence, I am 
that the Chancellor 


the trust is sought to be fastened, and) justified in finding in favor of the com- 


Parol evidence is not admissable to | nos necessary 


vary a will. care- 


fraud, practiced by the party on whom | convinced was 
nothing short of this ean ever be held | plainants, and that the deeree below 


sufficient. For the prevention of frand ‘should be affirmed with costs. 
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COURT OF CHANCE 


FORECLOSURE DEFICIENCY. 


Beebe v. Staples. 

| Decided July 20, Isso. | 
The complainant’s bill was filed to 
by 
Staples, to 
The 


bill alleged that a second mortgage had 


foreclose a mortgage given to him 
J. 
secure the payment of $2,500. 


the defendant. Horace 


been given by Staples to Catherine C. 
ta) . ! 

Lee for $500, and that the mortgaged 

premises were afterwards conveyed to 

John S. Leving and Isaae C. Amerman> 

to 

thousand dollars, to wit: the complain - 


subject suid mortgages of three 
ant’s mortgage and said mortgage to 
that the 


deed was accepted by said Irving and 


said Catherine ©. Lee, and 
said Amerman, and that the said mort- 
gages were assumed in said deed aud 
that the purchasers thereby agreed and 
became liable to pay the mortgages. 
And the bill prayed for a decree for 
the deficiency against Staples, [Irving 
and Amerman. 

The defendants, Irving and Amer- 
man, by their answer, admitted that 
the deed had been mude to them and 
that it contained the words “subject, 
nevertheless, to a mortgage of $3,000, 
which said party of the second part 
hereby assumes and agrees to pay off,” 
but they thought that the deed was 
not in facet delivered to them at the 
time when it was executed, but that 
the deed was made under the following 
circumstances: Staples had for some 
time been indebted to them in the sum 
of $2,000 secured by notes. He told 
them he was unable to pay the notes, 
and offered to 


collateral security. ‘They agreed to 


make them a deed as | 
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demption and to hold the land as col 
of 


this agreement this deed was made by 


lateral security, and in pursuance 
Staples and wife without consultation 
the 


them with all the contents of it, and 


with defendants or sequainting 
was put on record by Staples without 
having been delivered to the defend- 
And the defendants alleged that 


they were not aware of the existence 


ants. 


of this clause in the deed until a short 
time before the commencement of this 
suit, and that they continued to renew 
the notes for two years after the date 
of the deed and always held the land 
merely as security. 

At the the 


proved their bond wad mortgage and 


hearing complainants 
the deed, and explained by a witness 
that the $3,000 mortgage mentioned in 
the deed meant the two mortgages, one 
for $2,500 and the other for $500. The 
defendants offered to prove the facts 
alleged in their auswer. 

Mr. James O. Clark for 
plainant. 

Mr. J. 


ants. 


the com- 
C. KHnglish tor the defend- 
Amzi Dovp, Advisory Master, held 


that no evidence could be admitted to 
contradict the deed, and advised a de- 





|cree for the complainant. 

| [In the case of Dike v. Pideock, de- 
icided by Van Fleet, V. C., Feb. 13, 
| 1878, the defence was that the deed 
icontaining the clause of assumption 
had been inserted by a serivener with- 
out the knowledge of the purchaser, 
and that he had not agreed to take a 
deed with such a clause. The Vice- 
Chancellor admitted evidence of these 
facts and advised a decree for the de- 





take a conveyance of the equity of re- | fendant.—Eb. | 


32 
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CASES BEFORE THE 


MONMOUTH CIRCUIT. 


aman | 
CERTIFICATE OF STOCK~ LIEN. | 
Drexel v. The | 
Light Company 
[Filed May 7, 1880, | 
Scupper. J.: On Mareh 28, 1874, | 
Henry Howland transferred the | 
plaintiff, Anthony J. Drexel, fifty shares | 
of the eapital stock of the Long Branch | 
value 


Anthony 


Long Br wncn Gas} 


to 


Gas Light Company of the par 
of twenty dollars per share as collt- 
eral security fora loan of one thou- 
sand dollars. The note given as evi- 
dence of said loan was not paid at, 
maturity. On or about October Ist, 
1874, long after the note was dishon- 
ored, «a formal demand was made at 
the Company's office to transfer the 
certifieate of stock on the books of the | 
Company, and on surrender of the cer- 
tifieate to have a new certificate issued. | 
This was refused on the ground that 
Henry Howland was indebted to the 
Company for gas to the amount of the 
value of his shares, and they claimed a 
lien on them. Until his gas bills were 
paid they refused to make any transfer. 
The certificate in the 
stating that the shares are transferable | 
only on the books of the Company, at| 
their oftice at Long Branch, on sur- | 
render of the certificate. There is no | 
notice on the face of the certificate that | 
the Company claimed the right of len. 


is usual form, 


on the shares for any indebtedness ; 


nor was there any reference to the| 


charter or by-laws of the Company | 
upon which the claim was founded. | 

L also find as a fact, from the evi-! 
dence, that Mr. Drexel bad no actual | 


notice of such by-law, or that How- 


| 

| land 
‘until long after 
|made to him, and 


INFERIOR COURTS 


the 


the assignment was 


was indebted to Jompany, 


not until about the 
time when he made a demand for the 
Section 9 
of the charter, under which this claim 
the stock 
of the corporation shall be transferable 


transfer of the certificate. 


of lien is made, enacts that 


according to the by-laws and regula 
tions of the corporation, and shall be 
considered personal property, ete. Ar 
ticle 14 of the by-laws ordains that no 
transfer shall be made until any and 
to the 


persc ns 


all claims due, or to grow due 


Company by the person or 


owning the stock shall have been pre- 
viously paid, or secured to the satis 
Mr. Drexel 


faction of the directors. 


has not offered to pay or secure the 


amount of the gas bill claimed to be 
due from Henry Howland, the former 
owner of the certificate. 

Is this by-law enforcable against 
the plaintiff who has become the own- 
er of the certificate ? 
the question whether the Company had 
the right to pass such by-law, of which 
No lien exists at the 


This depends on 


he had no notice. 
common law on the shares of a stock 
holder for debts due from him to the 
corporation ; Ang. and Ames on Corp., 
$355. 

It is sometimes given 
terms in the act of incorporation to 


in express 
banking companies and to trading cor- 
porations. Where this is done, it has 
been held, and I think correctly, that 
a by-law enforeing such lien is binding 
on the shares when transferred to oth- 
ers by the debtor of the corporation. 
But when the charter does not give the 
lien for indebtedness in express terms, 
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[ think the better opinion is that no 
right exists by by-laws or otherwise 
to deduct the amount of indebtedness 
as against a transferee for value and 
It 


view and attempt to reconcile the cases 


without notice. is needless to re- 
which are in apparent or actnal con- 
flict. with this conclusion. 

The view expressed is held by the 
Court of Appeals of New York in Dris- 
coll v. The West Bradley Co., 59 N. Y. 
full of the 
authorities, and in my judgment is the 


96, upon a examination 
only safe and jadicious rule to be es- 
tablished in a commercial community 
where certificates of stock are so ex- 
tensively used in making exchanges and 
It is desirable in the 
that 


should be placed upon the transfera- 


securing loans. 

interest of trade no restrictions 
hility, oreven the negotiability of stocks, 
except such as are necessary to keep 
the corporations in communieation with 
their stockholders by transfers entered 
on their books. Certainly no restraint 
on transfers or impairment of the rights 
of stockholders in such shares should 
be allowed, except where they are 
found in the express power to impose 
them given in the charter. 

Our courts have gone far in conced- 
ing this right of transfer to stockhold- 
ers In bona fide transactions and in 
securing loans and advances; Broad- 
way Bank v. McElrath, 2 Beas. 24; 
Mount Holly Co. v. Fenes, 2 C. EK. G. 
117; Prall v. Tilt, 1 Stew. 479. 

There are no express terms in the 
charter of the defendants giving a lien 
on the stock of the holders tor indebt- 
edness to the corporation. The ex- 
pression in See. 9 that the stock “shall 
be transferable according to the by-laws 
and regulations of the corporation,” 
refers only to the formality of the 
transfer, and was not intended to take 
from the stockholder all control or own- 





ership of bis stock by so charging it 
with adverse claims under by-laws and 
regulations whieh impair the substan- 
tial rights of the holders. A result so 
seriously affecting the value of shares 
of corporations, and making them prac. 
tically non-negotiable should only be 
adjudged, where the charter in clear 
language gives notice to all holders 
and dealers in such stock, that such is 
the intention. The language used in 
this charter may well relate only to the 
form of transfer, and as no lien is given 
in express words, the defendants have 
no lien on this stock for the gas bills 
of the former owner and had no right 
to refuse the transfer and new certifi- 
vate demanded. 

The damages will be assessed for the 
amount of the par value of the stock, 
one thousand dollars, and the dividends 
which have become due thereon since 
October, 1874, when notice of transfer 
was given by the plaintiff to the de- 
fendants, one hundred and eighty dol- 
lars, making the total damages of the 
plaintiff eleven hundred and eighty 


dollars. 


ESSEX OYER & TERMINER. 


NEW TRIAL. 


The State v. Frank Lammens 

On application for a new trial. 

Frank Lammens and Margaret Mier- 
hoeffer were tried together for murder, 
and both were convicted of murder in 
the first degree. 

Application was made on behalf of 
Lammens for a new trial on the ground 
of newly discovered evidence. Testi- 
mony was taken in open court and an 
argument was made upon the evidence. 

Mr. Wm. H. Hageman and Mr. 
Borcherling for the application. 

Mr. Abeel contra. 
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On the 19th ult. a decision was ren 
dered by Derur J., who said : The cou-t 
has now completed an examination of 
the testimony in this ease. IL eom 
menced the examination tmimediately 
the of the of 
Errors was through, and T have just 
of the 


ease with 


after business Court 


finished the examination Case. 
the 
most anxious solieitude, and that sueh 


We have examined the 


results shall be reached on this motion 
the 
That 
the eon 
to 
granted, on the ground of newly dis 
Phe 
will 
it 


propel for the court to enter npon any 


as would comport exactly with 


proper adniinistration of justice. 


examination has resulted in 


clusion that» new trial ought 


eovered evidence. CASE, noder 


these cireumstances, hecessarily 


have to be retried, and will not be 
extended diseussion of the evidence in 
the The 


that disenssion will be 


for 
of 


cise. proper 


nt 


OCCUSLON 
the trial 
the cause. 

The Prosecutor urged upon us, and 
that 
whom this testimony was given on the 
to 
believed, and in the course of his arga- 


very strongly, the witness by 


hearing of this rule, ought not be 
ment has subjected the position of the 


witness to a criticism with regard to 
his withholding the evidence that he 
the of 
although he knew the case was on trial. 

With to the 
comments upon the testimony of the 
the 


the position of the witness is one that 


has given on trial this rule, 


regard Prosecutor's 


witness. while court 
deserves criticism and rebuke, vet that 
the to 


itself the prerogative of jurors of dis- 


court ought not take upon 


crediting the testimony of a witness 


whose evidence is important in the 


' 
Le | 


JOURNAL. 


trial of 
stances if should not be thought, from 


nu cause. Under these circum 
this remark, that the court disapproves 
of the verdict of the former jury : on 
the the it 


stood before the jury, the court was 


contrary, on evidence as 
satistied that the verdict that they ren 


No: 


be thought frem the granting of this 


dered was justifiable. should it 
motion that the court is of opinion that 
on the presentation of this testimony 

the testimony of this man—a different 


result onght to be reached. 





It. is sufficient for present purposes 


to say that the evidence is newly dis 


‘covered : that it relates to a vital pot 


in the ease, and that im the judgment 


lof the court, under the peenliar eir 
cumstances of this case,that testimony, 
with the other testimony im the case, 
ought to be submitted to a jury before 
the judgment of the law on the con 
of 


gree is pronounced. 


murderer in the first de 


It 


the grounds that have been mentioned 


vietion iv 


is simply on 


by the court that this conelusion has 
been reached. 

The deposition and papers are in the 
hands of the court, and will be retarn- 
ed to the tiles of the court. 

It is probable that a new trial will 
be given Lammens at the September 


term of court, and no further action 


will be taken in the case of Mrs. Meier 


hoeffer until after that event. She 





‘will remain in jail under conviction of 
thinks that | 


murder, but without sentence for the 
present. 

[It may be questioned whether Mrs. 
Meierhoeffer could 


this new trial has 


be sentenced until 
If Lam 


mens was acquited would she not be 


been had. 





entitled to a new trial also ?—Eb. | 
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MISCEL 


COURT OF ERRORS and APPEALS. 
Opinions were read and decisions given in 
the following causes : 
Mayer v. The Attorney General. 
Dodd, J. 


policies. 


Affirmed as to priority of matured 


| 
Appeal. | 
| 
| 
| 


Reversed as to priority of endow- 
ment policies on which all the premiums that 
ever could have been called for had been paid. 
time limited for the 

Held, Vhat policies 


1877, 


Reversed also as to the 
policies to have matured, 
which matured before January 30th, 
were alone preferred 

“Stout v. 
Decree affirmed, Judges Dixon, 


Seabrook. Appeal.  Depue, 4. 
teed and Van 
Syckel voting to reverse. 
McElroy vy. Appeal. 
Decree dismissing bill affirmed with costs. 
Wood v. Sheldon. 
Beasley, C. J. Judgment affirmed. 
National Dock 
Central Railroad of New Jersey. 
Injunction dissolved and decree 


Ludlan. Depue, J. 


Error to Essex Circuit, 


Railway Company v. The 
Appeal. 
Dixon, J. 
unanimously reversed. 

Pennsylvania Railroad Company v. Central 





Railroad of New Jersey. Appeal. No opinion. 
Reversed. | 
Krueger v. Ferry. Appeal. Dixon, J. Re-| 
versed as to adjoining the brewery of the tes- | 
tator: also so far as the interest of the magr- | 
ried woman and infants in the dwelling house | 
are concerned, Affirmed as to the brewery | 
and all the brewery premises 
Mutual Benefit Life Insurance. | 
Scudder, J. Affirmed: | 

English v. Appeal. Knapp, J 
Affirmed, Dixon, J., dissenting. This was a! 
case for the custody of two children, which | 


Brown vy. 


Company. Appeal. 


English, :) 


had been awarded to the mother by the Chan- | 
Judge Dixon held that the wife was | 
guilty of misconduct in not returning to her | 


cellor. 


husband after divorce had been refused, and | 
held that the father should have the custody 
of the son. 

Dalrimple v. Van Syeckel. Appeal. = No, 
Affirmed. 


Foster. 


opinion. 


. @| 

Jersey City v. Appeal. No opin- 
ion. Affirmed. 

Emerson v. Peterson. Appeal. No opinion, | 


Affirmed. | 


'sel in favor of the settlement cited a long 


| settlement. 


LAW JOURNAL. 


LANY. 


Parker 
Affirmed. 
30K Vv. 
Affirmed. 


Green vy. 


v. Snyder. Appeal. No opinion. 


Fitzverald, lieed, J. 


Appeal. 


Green. Appeal. Dixon, J. Af 
firmed. 

Golden v, Golden, Appeal from Vice-Chan- 
Beasley, C.J. This 


divorce by the wife from the husband on the 


cellor. was a suit for 


ground of adultery, Decree reversed and di- 


vorce granted, with costs, Magie, J., dis- 
senting. 

State v. City of Passaic. Three cases. Error 
Reed, J. 


Bank 
Appeal. 


feversed., 
of the State of 
Scudder, 


to Supreme Court, 
Graham v. National 
New York. 
J. Affirmed. 
Van Ness v. 
J. 
Williams v. Vreeland. Appeal. Van Syckel, 
Affirmed. 
Schenck v. Hart. Mayie, J. Re- 


versed, Parker, J., dissenting, six to three. 


‘Two cases. 


Van Ness. 


Reversed. 


Appeal. Beasley, 


©, 


J. 
Appeal. 
Moore Error, No opinion. 
Affirmed. 
Fuller v. City of Elizabeth. 
ley, C.J. Affirmed. 
Hartt Parker, 


opinion. Affirmed. 


v. Ordinary. 


Error. Beas- 


Vv. Receiver. Appeal. No 
Ogden v. ‘Thornton, Appeal from the Vice- 
Reversed, but 


Magie and 


Chancellor. Beasley, C. J. 


special trust declared, Depue, 
Green, JJ., dissenting. 
Cromel v. Rahway. Error. , No opinion, 


Writ dismissed. 


MELIUS EST PETERE FOUTES. 


Ina recent equity case, in which the ques- 
tion in controversy was whether a wife by 
adultery forfeits a post-nuptial settlement, 
made in her favor by her husband, the coun- 
fur. 
ray of authorities whieh concurrea in holding 
that a wife did not by her adultery forfeit her 
This seemed conclusive until the 
court, looking into the cases, found that they 


lall referred to the matter of settlements in the 


parish or town. Moral: Do not depend on 


the syllabus. 
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NOTES OF EXCHANGES 


The exchanges named below coutain valu- 
able articles as follows . 

American Law Review for July, The Law 
Collateral Securities, Part Il. Negotiable 
by Leonard Jones. The Judgment 
non obtante by William A. Maury 
Bills and Notes ; Huddell v. Seitzingver ; Notes 
Arthur Biddle. 

Criminal Law Magazine, July, The Plea 


of 
Paper, 


veredicto, 
by 


of Tusanity as an Answer to an Indictment, by 


Jolin Ordoneaux ; Interposing the Statute of 


Limitations by Demurrer, by Franklin Fisk 
Heard 

American Law Register, July, The Acts 
of an Agent after the Death of his Principal : 
C.R N. J. v. N. J.W.L. R. R. C 
with notes. 

Albany Law journal, July 
series Of articles on Legal Definitions of Com 
July 17 
for Injuries to Lands 
Stite. 24 


ruptey and [nsolve ney Laws. 


R. Co. of oO. 


10, contains a 


mon Words, Jurisdiction of Actions 


situated in a Foreign 


July Mnelish and American Bank- 


THE SUCCESSFUL COUNSEL 


4 HYMN TO HIM, 


And oer the hills and far away. 
Beyond their utmost purple rim, 
Beyond the night, across the day. 
The happy princess followed him. 
Tennyson 
How rapidly he makes his way, 
This most successful legal limb! 
Phrongh half the night snd all the day, 


The happy agents follow him. 


There falleth froin his fluent lips 
Phe 


And every buzzy-body sips 


wisdom of the seraphiim, 


The honey that’s distilled by him 


He's witty too. Yow jest: thereat 

You see their Lordships looking prim. 
Your favorite joke that fell so flat 
ite when said by him, 


Is exquis 
whe resoe’er lie 


We 


His figure, 


vise Ob, COS, 
be if squat or slim : 
And even to his boots and ** clos 


The wondering juniors copy lim 
The briefless, pacing day by day 

Yhe 
With prief, 

‘We wish to poodness we were him.” 


wenry boards, not In the swim,” 


but not with gramma aty 


He snubs, he sneers, he jibes, he frowns, 
Then smiles illume his visage grim :; 
We bear his temper’s ups and downs, 


And even the judges bow to him. 


"Tis only pretty Fanny’s way,” 
\nd ‘* geniuses must have their whim,’ 
Whate’er he says or doesu’t say, 


Phe happy agents follow him. 


Retainers of both kinds he hath : 
His Pistol, Bardolph, Peto, Nym, 
his wrath, 


Min joy lis smile s. enadure 


And serve as useful foils to him. 


Law only charms this legal swell: 
A primrose by the river’s brim 
(See Wordsworth. case of Peter Bel/ 


A primrose only is to him. 


You talk about historic times 

The strife of Stafford, Hampden, Prim 
Of art. 
A vacant stare’s vouchsafed by him. 


the last new poet's rhymes 


Of politics he knows but this, 
It does not pay to turn and trim ; 
Nor cares for them, yet niust not miss 


What prize may be in store for him. 


Pine he becomes a judge : 


passes : 
Sudden his lustre groweth dim : 
His wisdom now you call it fudge, 


And nobody cares a rap for hina. 


Ah! 


He’s no more now than Jack or Jim : 


every dog must have his day, 


And all the happier agents say, 


Sir Newman quite eclipses him.” 


He sees his sun of glory set 
‘Neath the horizon’s purple rim, 
\nd thinks of days, with grim regret, 
When crowds of clients followed bim. 
Jurisprud nee and Scottish Lau 


Journal of 


Marga 


NEW BOOKS. 


TriaL Evipence--The Rules of Evidence Ap 
pheable the ‘Trial Civil Actions at 
Common Law and in Equity and under the 
Austin Abbott, ot 

New York: Baker, 


Oli of 
Codes of Procedure, by 
the New York Bar. 


Voorhis & Co,, 1880. 


‘The purpose of this volume is well stated in 


The author says: ** fu this vol- 
that 


the general principles of the 


thie pretac 


ume [assume the reader is familiar with 
law of evidence 
fjand is concerned with their application in 


factual practice, I have accordingly sought to 
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state the most useful, convenient and trust- 
worthy rules as to the mode of proof of cach 
material fact in all the great classes of actions 
to 
these rules by a selection of authorities drawn 
of all the 


English Courts and from the works of the best 


and defenses ; and illustrate 


from the decisions Aimericun and 


text-writers.” A book prepared upon some 
such plan as this is exactly what is needed in 
Vhe 
veneral principles, nor to, weigh conflicting 
What 
clear statement of rules applicable to the case in 
The 
are, What facts must be proved? 


wund What 


the trial of a cause ‘re is no time to study 


authorities. is neceded is a 
questions to be answered at once 


What proof 


hand. 


is required ? evidence is 


ble ? 
tinetly and upon the best authority. 


unpswered quickly, dis 


There 


These most be 
is 
no time to discuss conflicting decisions. 


simply want the results, the 


with reference to some authority that shall be | 


controlling at /s/ pris 
Such a book is by no means easy to write. 


It requires knowledge of a vast mumber of le- 


yal subjects, much practical experience and 
The | 


discussion of each topic is necessarily meagre, | 


the power of clear and terse expression. 


be 


nuch more than a memorandum 


and it must not expected that such a book 
shall furnish 
or well arranged digest of the law ou the sab- 
ject of the case in hand. ‘he advantage of it 
is in having a digest arranged with reference 
to the trial of the case. 

Laboring under the difficulties we have 
suggested Mr. Abbott deserves praise for the 
has carried out his jur- 
whole field of the 


in its relation to the evidence both in prosecu- 


manner in which he 


] 


pose. Going over the law 


tion and defence, he has expressed the rules 
so concisely that the discussion of each tople 


tre of 


learned lawyer, aud the unlearned may be sure 


is sufficient to refresh the memory 


of not being misled by it. 


\ TREATISE ON THE LAW KASEMEN'T'S, by 
John Leybourn Goddard, Nsq.. of the Mid- 
dle Temple, much cularged from the second 
English edition of Ydimund HH. Ben 
nett, LL. DP. Boston: Houghton, Mifflin 
& Co.. 1S8so. 


OFr 


IS77, 


The English author of this book was emaii- 
nently qualified for his work from having ex 
amined the subject thoroughly for the purpos« 
of preparing a specimen digest of the law of 


Easements, to be submitted to Parliament by 


the Commissioners appotated with a view to | 


making a digest of the whole law. 


and support | 


COUCIS ~ 


acdmissi- 


We | 


better opinion | 


the case of Hayden v. Dutcher, 


| The 


the | 


edge of the law: 


His divis- 


jion of the subject is logical and complete, and 
| he discusses it in the manner of one who is 
thoroughly imbued with his subject. 

The American editor has taken the Enylish 
{text as a ground-work and woven in with it 
the peculiar features of the American law, 
the 
such a way that they are only distinguishable 
by the the 
CASES by niunbers in one case and letters ip 
ithe other. While this seems like taking lib- 
erties with the text, if 


ladding his own words to English text in 


subject matter and reference to 


has the advantage of 
| presenting the subject connecte dly and pleas- 
jantly, and we have no doubt the English au- 
thor will feel complimented by the use that ts 
made of him. 

been care- 


The editorial work secins to bave 


fully done, hardly, however, to the satisfac 


ideal of a 


law book is a wilderness of references to cases 


tion of the Western editor, whose 
in every State and Territory in the Union, but 
| we feel assured by Mar. Bennett's « x perience HS 
a professor and an editor that he has referred 
ito all the important cases that really bear upon 
the point. 

We are surprised, however, on turning to 
‘Light.” to find the 
mr. Oh 
sthe English rate. while 


Stew. 21 7, 1s 


the chapter on case of 


Robeson v, Pittenyer, 1 ¢ OT, cited in 


the text as supportin 


‘ 
rz 


ouly alluded to in a note This latter case 


| contains one of the inmost thorough discussions 


of the subject to be found in the American 
reports and repudiates the English rule entirely, 
wk is admirably printed and very well 


bound 


a popular explanation of the 
of the Land, by Benjamin Vaughan 


JuDGE AND Jury, 
Law 
Abhott. New York: Harper & Bros., 


Lawyers have little faith in the capacity of 


LSs0. 


the lay mind to acquire any profitable knowl- 
their experience with laymen 
who know a little law has been anything but 
agreeable, and they are inclined to regard as 
positively noxious a book which is designed to 
impart legal knowledge to men who have not 
had leval training. The little legal knowledge, 
however, that often proves a dangerous thing 


is the knowledge of particular rules without 
the general principles by which the applica 
\ book that deludes 


following the 


tion of them ts directed. 


#@inan into the belief that by 


jrules therein laid down he can safely practice 


| the law in his own case is indeed a snare, but 


it is certainly important that all intelligeut 


men should be acquainted with the methods 
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and principles of the law by which they are 
governed, It is as easy to acquire a general 
knowledge of the law as of any of the sciences, 
and the purpose in learning the law should be 
the same as in the case of the sciences, not to 
put in practice but to be acquainted with the 
workings and the principles of a system which 
has almost as many points of contact with 
every man’s life as the subjects of any of the 
sciences. The purpose of this book is to ex- 
plain in a popular manner to the intelligent 
general reader the most interesting and impor- 
tunt features of the law. The first part speaks 
of the constitution of the courts, of the sources 
of the law and the libraries in which it is 
stored, and then follow several divisions enti- 
tled National Subjects, State Subjects, Life 
and Travel and 


in the City and Country. 


Transportation. Under these are easily in- 
cluded a great variety of topics, chosen only 
most interesting and 


because they are the 


without regard to fullness of plan. 





The style is bright and agreeable, though | 


sometimes careless, and is so different from 


sometimes gain a fresh interest. 


seems to be accurately stated so far as possible 


THE NEW JERSEY LAW JOURNAT.. 


HUMORS OF THE LAW. 


Pat gets the credit of all the good stories. 
Here is one which we thought belonged to 
New Jersey which now appears in a western 
legal newspaper in a new form : 

An Trishman sold his farm and bought an- 
other in the same neighborhood, and in mov- 
ing he took the manure from his old farm to 
enrich his new one, aud the purchaser sued 
him for so doing. 

Upon the trial the judge instructed the jury 
that according to the law ‘“ manure is a part 
of the real estate,” and that they must, there- 
fore, give a verdict in favor of the plaintiff for 
the value of the manure. 

This so exasperated Pat that he jumped up 
and addressed the court in an excited manner 
as follows: ** Do you say, judge, that manure 
is a part of the real estate ?” 

** Certainly,” replied the judge, *‘as much 
so as the soil.” 


** Now, judge, is not a cow personal prop- 


| erty ?” 
that of the law book that most familiar topics | 


The law 


in a few words and a popular manner, but on | 


the subject of National Banks we find nothing | 


but an explanation of the system and not a| 


word about the liabilities of stockholders or 


directors. 


Toe FeperaL Reporter, containing all decis- 
ions of the Cireuit and District Courts 
the United States. Vol. If. Edited by Pey- 
ton Boyle. Published weekly. St. 
Minn. : West Publishing Company, 1880, 
This is a valuable series of reports. The de- 

Circuit Dis- 


daily increasing in number 


cisions of the United States and 
trict Courts are 


and importance. Owing to the facility for the 


* Yes,” said the judge. 

** And is not hay personal property ?” 

* Fen.” 

** Well, thin, judge, will you please explain 
to the jury how one piece of personal proper- 


ty can go through another piece of personal 


| property and come out real estate 7” 


of | 


Paul, | 


Washoe is in Nevada, and had a very bad 
The jury, indignant at 
in that the de- 
fendant habitually milked the plaintiff's cow 


case of milk stealing. 


the heinousness of the crime, 


at night, found the prisoner ** guilty of milk- 


- . ° ” 
jing the cow in the first degree. 


removal of causes to these courts and the con- | 


fidence that is felt in the learning and experi- 
of the 
phase of law are constantly before 
them. ‘The of 


high authority in every other, and it is” there- 


ence judges, cases involving every 
argued 
decisions of each Circuit are 
fore, important that they should all be report- 
Phe 


publishers of the present 
1 . . 4 
series have undertaken to obtain all the opin- 


ed together. 
fous from every Circuit and District and pub- 
lish The weekly 


numbers vs to ninety 


as possible. 


them 


soon 


ry in size from fifty 


pages, the 


vant estiinate of 6,000 pages per annum, off- 


but the publishers make 


ering all this for ten dollars, 


| 20, 


extrava- 
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